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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
txchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7706) 


DALHART LIVESTOCK AUCTION Co., INC. v. JAKE CARTHEL AND 
PRESTON SIMPSON. P&S Docket No. 2539. Decided April 2, 
1962. 


Agency—Failure to Prove—Reparation 


Complainant failed to prove that respondent Carthel acted as agent for re- 
spondent Simpson and the complaint as to respondent Simpson is dis- 
missed. Respondent Carthel purchased the calves and is personally 
liable to complainant for the amount claimed. 


Mr. Allen Swenson, of Dalhart, Texas, for complainant. Mr. Robert B. Berk- 
ley, of Salina, Kansas, for respondent Preston Simpson. Mr. Branch T. 
Archer, of Amarillo, Texas, for respondent Jake Carthel. Mr. Giles Pen- 
stone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on December 8, 1960, 
it is alleged that on November 17, 1960 respondent Jake Carthel 
(hereinafter sometimes referred to as Carthel) purchased 72 
calves from complainant at Dalhart, Texas, on order for respond- 
ent Preston Simpson (hereinafter sometimes referred to as 
Simpson) ; that Carthel drew a draft on Simpson in the amount 
of $7,950.81 in payment therefor, which included the purchase 
price of $7,811.33 and a commission fee of $139.48; that com- 
plainant issued its check to Carthel for the amount of the com- 
mission; that the 72 calves were shipped by truck to Salina, Kan- 
sas, where they were rejected by Simpson on November 19, 1960, 
and returned to complainant; that payment of the draft drawn 
on Simpson by Carthel was refused by Simpson; that complain- 
ant stopped payment on its check issued to Carthel for the 
commission; that on November 26, 1960, complainant sold the 
calves at Dalhart for the account of Simpson and Carthel; and 
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that $1,345.47 is still due and owing complainant on the trans- 
action of November 17, 1960. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon Carthel 
on January 28, 1961, and upon Simpson on January 30, 1961. 
A copy of the investigative report was served upon complainant 
on January 28, 1961. 


Respondent Simpson filed his answer on February 15, 1961, 
in which he denies that he authorized Carthel to purchase or 
order any cattle for him and that he had given Carthel authority 
to draw a draft on him, admits that he refused payment of the 
draft drawn on him by Carthel. In his answer, Simpson alleges 
that on or about November 17, 1960, Carthel by telephone offered 
to sell him some Chama, New Mexico, cattle, that he agreed to 
purchase the cattle, subject to his approval, if they were “high 
altitude, long haired northern New Mexico cattle’ and not 
southern cattle. Simpson further alleges that the cattle which ar- 
rived were southern short haired cattle and were not in good 
health, and that he immediately informed Carthel that the cattle 
were not acceptable, whereupon Carthel informed him that the 
cattle were not the same cattle which had been purchased 
from complainant and Carthel instructed him to return the cattle 
to complainant. 


Respondent Carthel filed his answer on March 8, 1961, in 
which he alleges that he had called Simpson on November 16, 
1960, informed him of an auction to be held at complainant’s 
stockyard and inquired whether Simpson was interested in any 
of the cattle to be sold. Carthel further alleges that Simpson 
expressed an interest in good quality native cattle weighing up 
to 400 pounds, authorized Carthel to purchase any such cattle 
for Simpson and to draft on Simpson for the purchase price of 
the cattle plus Carthel’s commission at the rate of 50¢ per hun- 
dredweight; that he purchased 72 calves at complainant’s auction 
on November 17, 1960, which calves were good Hereford cattle 
with a tag on the pen indicating that they had come from 
Chama, New Mexico; and, that the cattle delivered to Simpson 
were not the cattle which he had purchased at complainant’s 
auction. Carthel denies that he instructed Simpson to return the 
cattle to complainant or to refuse payment on the draft. 
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Carthel filed a reply to Simpson’s answer on March 10, 1961, 
in which he denies that Simpson purchased the cattle subject to 
approval, and alleges that it is contrary to the customs and 
usages of the trade for cattle to be purchased on such terms. 

Oral hearing was held in Wichita, Kansas, on July 10, 1961, 
before Giles H. Penstone, Office of the General Counsel, Presid- 
ing Officer. Complainant was represented by Allen Swenson, 
owner and manager of the Dalhart Livestock Auction Company 
and respondent Simpson by Robert B. Berkley, Attorney-at-Law, 
Salina, Kansas. Respondent Carthel did not appear nor was he 
represented at the hearing. 


FINDINGS OF FACT 


1. Complainant, Dalhart Livestock Auction Co., Inc., Box 791, 
Dalhart, Texas, is now, and was at all times mentioned herein, 
registered with the Secretary of Agriculture as a market agency 
and as a dealer, to buy and sell livestock on a commission basis 
and to purchase livestock for market support purposes only at 
the Dalhart Livestock Auction Co., Inc., a posted stockyard sub- 
ject to the provisions of the act. 


2. Respondent Preston Simpson, whose address is c/o Wilson 
Livestock Auction Co., Salina, Kansas, was at all times men- 
tioned herein, registered with the Secretary of Agriculture as a 
market agency, doing business as Sylvan Sales Company, to buy 
and sell livestock on a commission basis at the Sylvan Sales 
Company, Sylvan Grove, Kansas, a posted stockyard subject to 
the provisions of the act, and as a dealer to buy and sell livestock 
in commerce for his own account. 


3. Respondent Jake Carthel, 307 North Georgia Street, Ama- 
rillo, Texas, was at all times mentioned herein, engaged in the 
business of a dealer, within the meaning of the act, buying and 
selling livestock in commerce for his own account. 


4. On November 17, 1960 Carthel, claiming to be acting as 
agent for Simpson, purchased 72 calves from complainant at the 
Dalhart Auction Market and in payment therefor, drew a draft 
on Simpson for $7,950.81, which included the purchase price of 
$7,811.33, and a commission fee of $139.48. After Carthel pur- 
chased the cattle he instructed complainant’s office manager to 
place Simpson’s name on the sales invoice and to ship the calves 
by truck to Simpson in Salina, Kansas. Complainant gave Carthel 
its own check for the commission fee of $139.48. 
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5. When the calves arrived in Salina, Kansas, on November 
18, 1960, Simpson rejected the calves and returned them to com- 
plainant’s auction market in Dalhart, Texas. Simpson subse- 
quently refused payment of the draft drawn on him by Carthel. 


6. Complainant subsequently stopped payment on the check 
of $139.48 which it had issued to Carthel for his commission. 


7. Complainant, at its next auction, November 26, 1960, re- 
sold the calves for the account of Carthel and Simpson. The 
proceeds of this sale, less commission, amounted to $6,465.86, or 
$1,345.47 less than the price at which Carthel purchased the 
calves on November 17. Respondents have refused to pay any 
part of the balance of $1,345.47 alleged to be due on the Novem- 
ber 17 transaction. 


8. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


The basic issue in this proceeding is one of agency. Complain- 
ant seeks to establish that Carthel acted as Simpson’s agent when 
he purchased 72 calves from complainant on November 17, 1960. 
Simpson denies that Carthel had any authority to purchase cattle 
for him, draw a draft on him, or charge a commission fee, and 
contends that he told Carthel that he would purchase cattle from 
him on an approval basis only. 


It is undisputed that Carthel, after calling Simpson and in- 
forming him of the sale to be held at complainant’s auction, went 
to complainant’s place of business on November 17, 1960, and, 
claiming to be acting as Simpson’s agent, purchased 72 calves, 
and in payment therefor drew a draft on Simpson and instructed 
complainant to ship the calves by truck to Simpson at Salina, 
Kansas. 


The evidence is in conflict, however, as to whether Carthel 
was authorized to act as Simpson’s agent. Simpson denied that 
he authorized Carthel to act as his agent in purchasing the cattle 
but testified at the hearing that he told Carthel he would pur- 
chase cattle from him subject to Simpson’s approval upon arrival 
at Salina. Simpson further testified that he specifically told 
Carthel that the cattle must be northern New Mexico, long- 
haired cattle, and that when the calves arrived they were not 
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of this type. Simpson further testified that when he called 
Carthel to inform him of this fact, Carthel said the calves 
must be other than those purchased, and that under the 
circumstances Simpson and Carthel agreed that the calves should 
be returned to complainant. Carthel did not appear at the hear- 
ing so that his testimony with respect to the transaction is not 
available. Allen Swenson testified for complainant that Simpson 
admitted by telephone that he gave Carthel an order to buy the 
cattle. Thus, the testimony on actual agency is in direct conflict 
and cannot be resolved by the evidence in the record. 


Complainant has therefore failed to establish by a preponder- 
ance of the evidence that Carthel was the actual agent of Simp- 
son. The question then remains whether implied or apparent 
agency existed. The record discloses that complainant did attempt 
to verify Carthel’s authority by calling Simpson, but was unable 
to contact him. Complainant, nevertheless, sold the 72 calves to 
Carthel, relying on Carthel’s oral representation that he was 
there to purchase cattle for Simpson and the fact that Carthel 
displayed Simpson’s business card. In addition, complainant per- 
mitted Carthel to add to the amount of the purchase price the 
sum of $139.48 which Carthel claimed as his commission on the 
transaction. 


Complainant had no knowledge of any facts which could jus- 
tify its reliance on Carthel’s representations that he was there 
to purchase the cattle for Simpson. The fact that Carthel as- 
sumed to exercise such authority is, of course, no basis for 
complainant’s reliance thereon. Standard Acc. Ins. Co. v. Simp- 
son, 64 F. 2d 583 (4th Cir. 1933). Furthermore, one who deals 
with an agent must ascertain the scope of such agency. Standard 
Acc. Ins. Co. V. Simpson, supra; Richmond Guano Co. Vv. E. I. 
DuPont de Nemours & Co., 284 F. 803 (1922) ; Dows v. National 
Exchange Bank, 91 U.S. 618 (1875) ; Fred M. Manschreck, et al. 
v. Gunter, 20 A.D. 563 (1961). 


It is therefore concluded that complainant has failed to meet 
its burden with respect to proof as to either actual or apparent 
authority of Carthel to act on behalf of Simpson and accordingly 
the complaint as to respondent Simpson should be dismissed. 


With respect to respondent Carthel, there is no dispute that 
he purchased 72 head of calves from complainant on November 
17, 1960, paying for such cattle with a draft drawn on Simpson. 
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It is concluded that Carthel is personally liable to complainant. 
Carthel’s breach of the contract of purchase and sale, as set 
forth, herein, resulted in a violation of the act, and complainant 
is entitled to reparation from Carthel in the amount sought. 


ORDER 
The complaint is dismissed as to respondent Preston Simpson. 


Within 30 days from the day of this order, respondent Jake 
Carthel shall pay complainant as reparation the sum of $1,345.47, 
plus interest at the rate of 5 per cent per annum from Novem- 
ber 17, 1960, until paid. 


(No. 7707) 
In re BRUCE F. LONG. P&S No. 2611. Decided April 2, 1962. 


Modification of Suspension 


The suspension of respondent as a registrant under the act is partially sus- 
pended to permit respondent to purchase livestock for slaughter. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), an 
order was issued November 22, 1961, in part, suspending re- 
spondent as a registrant under the act for a period of 40 days 
and thereafter until he is no longer insolvent and has complied 
with the bonding requirements of the act and the regulations 
issued thereunder. Subsequently, respondent filed, in effect, a 
petition to modify the suspension of his registration in the order 
of November 22, 1961, to enable him to engage in business as a 
dealer buying livestock for slaughter purposes only as an em- 
ployee of a meat packer. In connection with such petition, re- 
spondent submitted letters from creditors from whom he had 
purchased livestock indicating that respondent had either satis- 
fied their claims or was reducing his indebtedness in a satisfac- 
tory manner. Also, respondent submitted a letter from the 
packing company indicating that it desired to employ respondent 
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to purchase livestock for it in the firm’s name as a packer-buyer. 
At present, respondent is performing trucking services for the 
packing company. On March 23, 1962, complainant filed a recom- 
mendation opposing respondent’s request because respondent is 
still insolvent. 


Respondent’s request for modification of his suspension as a 
registrant under the act is limited to dealer activities which do 
not involve his personal credit or liability. In addition, respond- 
ent apparently is seriously attempting to satisfy debts incurred 
in the purchase of livestock. No useful purpose would be served 
by denying his petition and such action could hamper his efforts 
to achieve solvency. Accordingly, the suspension of respondent 
as a registrant under the act contained in the order of November 
22, 1961, is hereby suspended but only as to the registration of 
respondent as a packer-buyer to purchase livestock for slaughter. 


Copies hereof shall be served upon the parties. 


(No. 7708) 


Louis L. KROENKE v. LAVOY ORNER, GORDEN NIELSON AND R. C. 
COLLINS. P&S Docket No. 2558. Decided April 11, 1962. 


Breach of Contract—Damages 


The contract of sale was made by respondent Gordon Nielson with complain- 
ant and this respondent is liable to complainant for the amount of dam- 
ages sustained by complainant. The complaint as to the other respond- 
ents is dismissed. 


Complainant pro se. Mr. Ted Vrana, of Fremont, Nebraska, for respondent 
R. C. Collins. Mr. Lyle A. Chotena, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The proceeding was 
initiated by an informal complaint filed on May 11, 1960, in 
which complainant alleges that on March 8, 1960, he purchased 
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107 head of feeder pigs at $11.50 per head, with a guarantee of 
“livability” for a period of two weeks from the date of delivery 
at his farm in Dodge County, Nebraska; and that such guarantee 
was made by respondent R. C. Collins (hereinafter sometimes 
referred to as Collins), with whom the order was placed, and by 
respondent Gordon Nielson (hereinafter sometimes referred to 
as Nielson), truck driver, to whom payment was made. Com- 
plainant further alleges that delivery was made from the State 
of Missouri to complainant’s farm in Nebraska; that 12 head of 
the pigs died from infection within the two-week period subse- 
quent to delivery. In the formal complaint, dated October 5, 1960, 
a third respondent, LeVoy Orner, is named (hereinafter some- 
times referred to as Orner). Complainant is seeking an award 
for damages allegedly incurred, representing the value of animals 
lost, cost of feed, and veterinarian charges, for a total amount 
of $356. 


Copies of the informal and formal complaint and a copy of 
the investigative report, prepared by the Packers and Stock- 
yards Division and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served upon 
respondent R. C. Collins on December 28, 1960, and upon re- 
spondents LaVoy Orner and Gordon Nielson on March 23, 1961. 
A copy of the investigative report was served upon complainant 
on December 28, 1960. 


Respondent R. C. Collins, in his answer, denies that represen- 
tations were made by him to complainant concerning the guaran- 
tee of “livability” and alleges that he had only solicited prospec- 
tive purchasers for the owners of the pigs and had not engaged 
in the actual sales transactions nor made any guarantee or 
representation as to livability, price, or other terms. Respondent 
LaVoy Orner did not file an answer. Respondent Gordon Nielson 
filed an answer on June 21, 1961, in which he alleges that the 
pigs “all had permits and health sheets and were inspected... 
and were all healthy.” This answer was not filed within the time 
provided in the rules of practice and respondent Nielson did not 
at any time request an extension of time in which to file an 
answer. 


Respondent Collins requested an oral hearing which was held 
on December 1, 1961 in Fremont, Nebraska. Lyle A. Chotena, 
Office of the General Counsel, presided at the hearing. Complain- 
ant appeared pro se. Respondent R. C. Collins was represented 
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by Ted Vrana, Attorney-at-Law, Fremont, Nebraska. Respond- 
ents LaVoy Orner and Gordon Nielson were not present or repre- 
sented at the hearing. 


FINDINGS OF FACT 


1. Complainant, Louis Kroenke, whose address is R. R. # 2, 
Scribner, Nebraska, is an individual residing on a farm in Dodge 
County, Nebraska. 


2. Respondent LaVoy Orner, formerly of West Plains, 
Missouri, now residing at Hudson, Iowa, was at all times ma- 
terial herein engaged in the business of a dealer, selling feeder 
pigs in interstate commerce for his own account. 


3. Respondent Gordon Nielson, formerly of West Plains, 
Missouri, now residing at 920 Second Avenue, N. W., Pocahon- 
tas, Iowa, was at all times material herein engaged in the busi- 
ness of a dealer, selling feeder pigs in interstate commerce for 
his own account, or as the agent or employee of respondent 
Orner. 


4. Respondent R. C. (Rubins) Collins, is an individual resid- 
ing at 2512 Pine Street, Fremont, Nebraska. Respondent R. C. 
Collins was at all times material herein an agent of respondents 
Nielson and Orner, with authority to find purchasers willing to 
buy feeder pigs on sellers’ terms but without authority to enter 
into contracts of sale or to receive payment. 


5. On March 1, 2 and 3, 1960 and again on March 7, 8 and 9, 
1960, Collins ran the following advertisement in the Fremont 
Guide & Tribune: 


“Feeder pigs, weight from 35 to 80 pounds; call PA 
1-0890 after six o’clock p.m.” 


The telephone number was that of R. C. Collins. 


6. In response to the advertisement, complainant called Col- 
lins by telephone. Collins at that time stated generally the terms 
of the sale, including approximate price. Collins stated that 
“they” (referring to the owner or owners) guaranteed livability 
for a period of two weeks, and Collins informed complainant that 
the pigs would be transported from Missouri. Complainant knew 
that Collins was not the owner of the pigs but did not know at 
that time the identity of the true owner or owners. As a result 
of this telephone conversation, complainant placed an order with 
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Collins for feeder pigs, which were then transported from Miss- 
ouri. 


7. On March 8, 1960, 108 feeder pigs were delivered to com- 
plainant’s farm in Dodge County, Nebraska, by a truck driven 
by Nielson, who was accompanied by Collins. Complainant made 
payment for 107 pigs at $11.50 per head by personal check made 
payable to Gordon Nielson. One weak or “runty” pig was given 
to complainant at that time by Nielson without any charge. The 
terms of the sale were quoted to complainant by Nielson, who 
informed complainant that the pigs were guaranteed to live for 
a period of two weeks and that a refund or replacement was 
promised if any of the pigs died within that period. Complainant 
at that time believed Nielson to be the owner and seller of the 
pigs. 

8. During the two-week period following delivery on March 
8, 1960, 12 of the feeder pigs died, including the one “runty” pig 
for which no payment had been made. Within a short time there- 
after, four additional feeder pigs died, together with three 
butcher hogs belonging to complainant (valued at $102). On 
March 18, 1960, Dr. Arthur J. Jones, veterinarian of Dodge, 
Nebraska, treated these pigs and conducted autopsies on several 
of the dead animals. As a result of such autopsies, Dr. Jones 
determined that death was due to an infectious disease known 
as bloody dysentery. Dr. Jones’ services with respect to the pigs 
involved cost complainant the sum of $52.50. The feed for the 
16 head that died cost approximately $1 per head or $16 total. 


9. Timely notice of the loss was given by complainant to Col- 
lins, who in turn notified Orner. Neither Orner nor Nielson has 
compensated complainant for his loss. 


10. The complaint with respect to respondent Orner was not 
filed within 90 days after the accrual of alleged cause of action. 
The complaint with respect to respondents Collins and Nielson 
was filed within 90 days after the accrual of the alleged cause 
of action. 


CONCLUSIONS 


Respondent Orner is named as a party for the first time in the 
formal complaint dated October 5, 1960. The transaction with 
which we are here concerned occurred in March 1960. Even 
assuming that the cause of action with respect to respondent 
Orner did not accrue until complainant was aware of the fact 
that Orner was a principal, the record is silent as to when cont- 
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plainant in fact knew that Orner was the owner of the pigs in- 
volved in the sale. There is some indication in the record that 
sometime in May 1960 complainant had reason to know that 
Orner was the owner. It must be concluded that in either event, 
based on the evidence available, the complaint with respect to 
Orner was not timely filed and accordingly should be dismissed. 


With respect to the allegations of a violation on the part of 
R. C. Collins, the evidence reveals that Collins was an agent of 
Orner and Nielson, with authority to find purchasers willing to 
buy feeder pigs on the seller’s terms but without authority to 
enter into contracts of sale or to receive payment. It is also clear 
from the record that the guarantee here involved was made not 
by Collins but by Nielson and that Collins did not sell the 
animals either for the account of Nielson or for the account of 
Orner, but merely was instrumental in bringing the parties to- 
gether. All terms of the contract which are of importance here 
were agreed upon between complainant and Nielson. Accordingly, 
there is no basis in the record for concluding that Collins is 
responsible for any damages incurred by complainant as a result 
of a breach of the sales agreement. 


With respect to the complaint filed against Gordon Nielson, it 
is concluded that Nielson failed to file an answer within the time 
provided in the rules of practice and he is therefore deemed to 
have admitted the allegations contained in the complaint. 9 CFR 
202.41 (c). The contract of sale and the terms agreed upon were 
entered into between Nielson and complainant on March 8, 1960, 
at which time complainant believed Nielson to be the owner and 
payment of the purchase price was made directly to Nielson. At 
the time of the sale, Nielson gave complainant a guarantee that 
the pigs would live for a period of two weeks and Nielson 
further promised complainant that if the pigs did not live for 
that period of time, complainant would receive a refund of the 
purchase price or replacement of the pigs. The failure to honor 
the terms of this contract and to pay complainant the value of 
the pigs that died within the guarantee period, was an unjust 
practice within the meaning of the act and respondent Gordon 
Nielson is liable to complainant for the full amount of damages 
sustained in consequence of such practice. See 2 Am. Jur., Agency 
§ 404 for a discussion of the liability of an agent of an undis- 
closed principal. 


In this case the guarantee or warranty was express and was 
limited in both time and the extent of liability, 7.e., for a period 
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of two weeks and for the value of the pigs that died within the 
fixed period of time. Accordingly complainant’s recovery should 
be limited to the value of the pigs that died within two weeks 
from the date of the sale and would not include any expenses 
incurred by complainant in connection with the transaction. 
There does not seem to be any basis for excluding the one 
“runty” pig, since the warranty applied to all pigs delivered to 
complainant. The amount which complainant is entitled to re- 
cover is therefore the value of 12 pigs, at $11.50 per head. 


ORDER 


The complaint against respondents LaVoy Orner and R. C. 
Collins is hereby dismissed. 

Respondent Gordon Nielson shall pay complainant, within 30 
days from the date of service of this order, the sum of $138 
plus interest thereon at the rate of five percent per annum from 
April 1, 1960, until paid. 

Copies hereof shall be served upon the parties. 


(No. 7709) 


In re Swirt & COMPANY. P&S Docket No. 2430. Decided April 
24, 1962. 
Packer—Cease and Desist—Discriminatory Prices to 
Retailers—Unfair, Unjustly Discriminatory Practice— 
Undue or Unreasonable Preference or Advantage— 
Undue or Unreasonable Prejudice or Disadvantage 


Sale to chain store buyer of smoked pork picnics at prices substantially lower 
than prices to independent competing retailers without any justification 
except to supply a “leader” for the chain’s anniversary sale constitutes 
a violation of subsections (a) and (b) of section 202 of the act. 

Mr. Lowell E. Miller, for complainant. Messrs. Arthur R. Curtis and Walter 
D. Turner, of Chicago, Illinois, for respondent. Mr. Clarence H. Girard, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 


1 Subsequent to the institution of this proceeding, responsibility for the administration of 
the act was transferred to the Packers and Stockyards Division, Agricultural Marketing 
Service. (25 F.R. 6218; 26 F.R. 9758). 
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by a complaint filed by the Director, Livestock Division,’ Agricul- 
tural Marketing Service, United States Department of Agri- 
culture. 

The complaint alleges that respondent violated section 202 (a) 
and (b) of the act (7 U.S.C. 192(a), (b)), in that respondent, 
during the period April 23 through May 6, 1958, sold smoked 
pork shoulder picnics to the Kroger Company at a price substan- 
tially lower than the prices charged or offered by respondent to 
other retail purchasers of smoked pork shoulder picnics of the 
same kind and quality in the same marketing area. 


Respondent filed an answer denying the allegations of the com- 
plaint and alleging certain matters as affirmative defenses, in- 
cluding (1) that the complaint did not state facts constituting 
a violation of the act; (2) that the smoked pork shoulder picnics 
which were delivered to the Kroger Company during the period 
April 23 through May 6, 1958, were sold to the Kroger Company 
at a different time and under different terms and conditions than 
the smoked pork shoulder picnics which were sold and delivered 
to other customers of respondent in the same marketing area 
during this period, including those named in the complaint; and 
(3) that it was not alleged in the complaint that respondent had 
continued the acts and practices alleged in the complaint or would 
continue such acts and practices in the future unless an order 
is entered. Furthermore, respondent specifically denied that the 
acts and practices alleged in the complaint occurred in “com- 
merce” as that term is defined in the act. 


An oral hearing was held in Nashville, Tennessee, April 26, 27, 
May 17, 18, and 24, 1960, before Clarence H. Girard, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture. Lowell E. Miller, Office of the General Coun- 
sel, United States Department of Agriculture, appeared for com- 
plainant and Arthur R. Curtis and Walter D. Turner, Chicago, 
Illinois, appeared for respondent. The transcript of the hearing 
consists of 408 pages, and 143 exhibits were received in evidence, 
including one exhibit, Exhibit 110, which was later withdrawn 
by respondent. Following the hearing, the parties submitted pro- 
posed findings, conclusions, and briefs in support thereof. The 
hearing examiner filed a report recommending that respondent 
be found to have violated the act as charged. Respondent filed 
exceptions to the report. Oral argument upon the exceptions was 
held before the Judicial Officer in Washington, D. C. Following 
the argument, the parties filed briefs. 
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FINDINGS OF FACT 


1. Respondent, Swift & Company, is a corporation organized 
and existing under the laws of the State of Illinois with its gen- 
eral offices located at 4115 Packers Avenue, Chicago, Illinois. 


2. During 1958, respondent owned and operated 49 meat 
packing plants located in various States of the United States. 
Respondent purchases livestock at posted stockyards subject to 
the provisions of the act and at other buying places located in 
various States of the United States, ships or causes such livestock 
to be shipped from such points of purchase to its packing plants 
in various States of the United States for purposes of slaughter, 
and ships and sells meat and meat products derived from such 
livestock to retailers and other handlers of meat and meat prod- 
ucts located in the various States of the United States. 


3. One of the respondent’s packing plants is located in Nash- 
ville, Tennessee, and is operated by respondent under the name 
of Neuhoff Packing Company, a division of respondent. Neuhoff 
regularly purchases hogs in interstate commerce and regularly 
sells pork and pork products in interstate commerce. Sales by 
Neuhoff of meat and meat products are included in the total 
reported sales of respondent whose total income, including such 
sales, was $2,647,925,000 during 1958. Earnings of the Neuhoff 
plant become part of the general earnings of respondent and any 
losses resulting from the operations of Neuhoff are absorbed by 
respondent. Neuhoff operates under the general direction and 
supervision of certain officers and employees of respondent head- 
quartered in Chicago, Illinois. The managing personnel of Neu- 
hoff regularly submits reports, operating statements and other 
information to respondent’s Chicago office. There is an interchange 
of products and information between Neuhoff and other plants 
operated by respondent. 


4. The facts set forth in Findings of Fact 2 and 3 were ap- 
plicable to respondent’s operations during the year 1958. 


5. The Kroger Company operates a large chain of retail 
grocery stores located in various States of the United States. 
During 1958, 41 of such retail grocery stores were included in 
Kroger’s Nashville, Tennessee, Division, 31 of which were lo- 
cated in Tennessee, 6 in Kentucky, and 4 in Alabama. Of the 
stores located in Tennessee, approximately 14 were in Nashville 
and one was in Crossville. 


6. A “smoked picnic” is a cured pork product derived from 
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the pork shoulder. When making picnics, the foot is removed 
from the shoulder and the shoulder is then divided approximately 
in half, the upper portion being commonly referred to as a 
“Boston Butt” and the lower portion being commonly referred 
to as a “picnic.” Smoked picnics when sold at the wholesale and 
retail levels are either wrapped or unwrapped. The wholesale 
price of unwrapped smoked picnics is generally several cents per 
pound less than the wholesale price of wrapped picnics. 


7. “Old Hickory” is a brand name for certain pork products, 
including smoked picnics, produced and sold by respondent’s 
Neuhoff plant. Old Hickory smoked picnics are generally derived 
from hogs (barrows and gilts) weighing from 180 to 250 pounds 
and are of a uniform grade and quality. 


8. On or about April 1, 1958, respondent’s Neuhoff division 
agreed to sell to Kroger an accumulative total of 100,000 pounds, 
more or less, of Old Hickory smoked picnics wrapped in cello- 
phane at 29 cents per pound upon orders from and delivery to 
the aforesaid individual Kroger grocery stores located in Tennes- 
see, Alabama, and Kentucky. The orders for the smoked picnics 
and the deliveries thereof were to be made during the period 
April 23 through May 3, 1958. The sale was tied into, and con- 
ditioned upon, Kroger’s agreement to purchase from responderit 
during the same period approximately 250,000 pounds of other 
meat and meat products at the prices prevailing at the time said 
individual Kroger stores placed their orders for the additional 
meat and meat products. 

9. During the period March 26 through April 7, 1958, re- 
spondent sold cellophane-wrapped Old Hickory smoked picnics 
to said Kroger grocery stores at prices ranging from 39 to 3914 
cents per pound, which prices were the same as, or within 2 
cents below, the prices at which respondent was selling Old 
Hictory smoked picnics to other customers. 


10. Between April 23 and May 3, 1958, respondent carried 
out the agreement by selling and delivering from its Neuhoff 
plant at Nashville, Tennessee, to said Kroger stores 19,986 Old 
Hickory smoked picnics weighing 117,328 pounds. Of this quan- 
tity, 4,508 smoked picnics weighing 25,674 pounds were delivered 
to Kroger stores in Kentucky and Alabama. The remainder were 
delivered to the Kroger stores in Nashville, Crossville, and other 
locations in Tennessee. To fulfill the tie-in condition of such sale, 
Kroger bought during the same period approximately 250,000 
pounds of other meat products at prevailing prices. 
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11. The Old Hickory smoked picnics delivered to the Kroger 
stores as aforesaid were sold at retail by such stores May 1, 2, 
and 3, 1958, at 29 cents per pound, the same price at which they 
were bought. Kroger advertisements, which were published in 
The Nashville Banner and The Nashville Tennessean, the major 
Nashville, Tennessee, newspapers, May 1 and 2, 1958, and in the 
Crossville, Tennessee, newspaper May 1, 1958, featured the Old 
Hickory smoked picnics at 29 cents per pound. 


12. Dooley’s Grocery is a retail grocery store located in 
Crossville, Tennessee, and is owned and operated by John Dooley. 
The store has been a regular customer of Neuhoff since 1926. 
Prior to May 1, 1958, Dooley’s purchases of meat and meat 
products from respondent’s Neuhoff plant amounted to ap- 
proximately $15,000 per year. Dooley’s Grocery is, and was dur- 
ing 1958, in competition with Kroger’s Crossville store in the 
resale of grocery and meat items, including smoked picnics. 


13. Pursuant to the agreement described in Finding of Fact 
8, respondent, on April 28, 1958, delivered 148 Old Hickory 
smoked picnics, at a total weight of 973 pounds, to the Kroger 
store in Crossville, Tennessee, and on May 1, 1958, delivered an 
additional lot of 200 Old Hickory smoked picnics, at a total 
weight of 1,092 pounds, to the same store. Such picnics were 
sold by respondent to Kroger at 29 cents per pound, and resold 
by Kroger at the same price. 


14. On May 1, 1958, respondent offered to sell Old Hickory 
smoked picnics to Dooley’s Grocery at 3714 cents per pound in 
small quantities and at 36 cents per pound in quantities of 100 
pounds. Dooley refused to purchase the picnics at the offered 
prices because he would have been unable to compete with 
Kroger in the resale of such picnics had he purchased them at 
the offered prices. The picnics that respondent offered to sell 
Dooley’s Grocery were of the same grade and quality as those 
delivered by respondent to the Kroger store in Crossville, Tennes- 
see, April 28 and May 1, 1958. On May 1 and 2, 1958, John 
Dooley purchased Old Hickory smoke picnics from the Kroger 
store in Crossville at 29 cents per pound and resold them in his 
store the following week for 39 cents per pound. 


15. Sol’s Grocery is a retail grocery store located at 1636 
Charlotte Avenue, Nashville, Tennessee, owned and operated by 
Sol Moskovitz. Sales of meat account for approximately one-half 
of the gross sales of Sol’s Grocery. Smoked picnics are one of 





ele Mm A ££, ee abe 


el a | 


wee m 8 OO 


— —_ = Vw 


SWIFT & CO. 337 
Cite as 21 A.D. 332 


the most popular meat items sold by Sol’s Grocery. The profit 
margin of Sol’s Grocery on smoked picnics is approximately 2 or 
3 cents per pound. During 1958, a retail grocery store of Kroger 
was located approximately six blocks from Sol’s Grocery. Sol’s 
Grocery is, and during 1958 was, in competition with Kroger in 
the resale of grocery and meat items, including picnics. 


16. On the dates set forth below, respondent sold Old Hickory 
smoked picnics to Sol’s Grocery at the following prices: 


1958 No. of Picnics Price per lb. 
4-24 5 40 cents 
4-25 2 40 “ 
4-29 2 39 “ 

5-1 4 so. 


The picnics involved in these sales were of the same grade and 
quality as those sold and delivered by respondent to the Kroger 
stores in the Nashville area for 29 cents per pound during the 
period April 23—May 2, 1958, except that those sold to Sol’s 
Grocery were unwrapped and were picked up by Sol Moskovitz 
at the Neuhoff plant. On May 1 or 2, 1958, Sol Moskovitz also 
purchased Hickory smoked picnics from a Kroger retail store at 
29 cents per pound, and resold them at his store for the same 
price. 


17. Eddie’s Super Market is a retail grocery store located at 
141 Wharf Avenue, Nashville, Tennessee. Eddie’s Super Market 
is a self-service type market which carries a complete line of 
grocery and meat items, including smoked picnics. Eddie’s Super 
Market is, and during 1958 was, in competition with Kroger in 
the resale of grocery and meat items, including smoked picnics. 
On April 30, 1958, respondent sold 25 Old Hickory smoked 
picnics to Eddie’s Super Market at 3914 cents per pound. These 
pienics were of the same kind and quality as those sold and 
delivered by respondent to the Kroger stores in the Nashville 
area during the period April 23—May 2, 1958. 


18. Smith’s Grocery is a retail grocery store located at 221 
Valeria Street, Nashville, Tennessee. Smith’s Grocery is a self- 
service type market, and handles a wide variety of grocery and 
meat items, including smoked picnics. Smith’s Grocery is, and 
during 1958 was, in competition with Kroger in the resale of 
grocery and meat items, including smoked picnics. On April 29, 
1958, respondent sold four Old Hickory smoked picnics to Smith’s 








338 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 832 


Grocery at 3814 cents per pound. These picnics were of the same 
kind and quality as those sold and delivered by respondent to 
the Kroger stores in the Nashville area during the period April 
23—May 2, 1958. 


19. Walton Food Market is a retail grocery store located at 
715 Eighth Avenue, South, Nashville, Tennessee. Walton Food 
Market is, and during 1958 was, in competition with Kroger in 
the resale of grocery and meat items, including smoked picnics. 
On April 28, 1958, respondent sold four Old Hickory smoked 
picnics to Walton Food Market at 39 cents per pound. These 
picnics were of the same kind and quality as those sold and 
delivered by respondent to the Kroger stores in the Nashville 
area during the period April 23—May 2, 1958. 


20. M. J. Resha is the owner and operator of a retail grocery 
store located at 1400 Buchanan Avenue, Nashville, Tennessee. 
Resha’s store is a self-service type store, and handles a wide 
variety of meat and grocery items. A Kroger store is, and during 
1958 was, located within six blocks of Resha’s store. Resha is, 
and during 1958 was, in competition with Kroger in the resale 
of grocery and meat items, including smoked picnics. On April 
28, 1958, respondent sold four Old Hickory smoked picnics to 
Resha at 41 cents per pound. Such picnics were of the same 
grade and quality as those sold and delivered by respondent to 
the Kroger stores in the Nashville area during the period April 
23—May 2, 1958. 


21. On the dates set forth below, respondent sold Old Hickory 
smoked picnics to the following persons or firms at the follow- 
ing prices: 


Sold to Date 1958 No. Picnics Price per lb. 

Powell’s Grocery 4-25 3 43% cents 
Crossville, Tenn. 

Foodland Market 4-30 2 42 “ 


626 McFerrin Ave. 
Nashville, Tenn. 

Vintson’s Food Market 4-30 4 cS 
1001 Riverside Drive 
Nashville, Tenn. 

Bates Grocery 5-1 2 41 * 
1121 8th Ave., South 
Nashville, Tenn. 

Green Hills Market 4-23 4 42 nes 
Hillsboro Road 
Nashville, Tenn. 
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Sold to Date 1958 No. Picnics Price per lb. 


Sanders Grocery 4-28 2 42 ° 
1332 8th Ave., North 
Nashville, Tenn. 


Miller Grocery 4-28 4 40 . 
9 Hart Street 
Nashville, Tenn. 


During 1958 each of the firms listed above was engaged in the 
retail grocery business and was in competition with Kroger in 
the resale of meat and grocery items, including smoked picnics. 
The picnics sold to such persons or firms on the date set forth 
above were of the same kind and quality as those sold and de- 
livered by respondent to the Kroger stores in the Nashville area 
during the period April 23—May 2, 1958. 


22. The retail grocery business in the Nashville, Tennessee, 
area is, and during 1958 was, highly competitive. At least nine 
of the retail grocery chains or large super markets in the Nash- 
ville area advertised regularly in the major Nashville news- 
papers. Kroger carries large weekly advertisements in the Nash- 
ville newspapers, the Crossville, Tennessee, newspaper, and 
other newspapers in areas in which Kroger operates retail gro- 
cery stores. Such advertisements regularly feature a weekly 
special on at least one meat item. The single unit, independent 
retail grocery stores referred to in Findings of Fact 15 through 19, 
most of which do not advertise in the local newspapers, closely 
follow the weekly advertisements of the larger retail grocery 
organizations, including Kroger, and attempt to make their 
prices competitive with the advertised prices. A retail price for 
a meat item, such as smoked picnics, by such single unit stores 
that is substantially more than the Kroger retail price for such 
item adversely affects the ability of the single unit stores to sell 
such item and destroys the good will of such stores with their 
customers. 


23. None of the retail grocery stores advertising in the Nash- 
ville newspapers during the months of March and April 1958 
featured smoked picnics at 29 cents per pound. The advertised 
retail price of smoked picnics during those months ranged from 
385 to 45 cents per pound. During the month of April 1958, 
Kroger did not feature smoked picnics in any of its advertise- 
ments in the major Nashville, Tennessee, newspapers or the 
Crossville, Tennessee, newspaper. During March 1958, Kroger, 
in advertisements appearing in the March 13 Nashville Banner 
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and in the March 14 Nashville Tennessean, featured smoked pic- 
nics of the Emge Packing Company, Ft. Branch, Indiana, at 39 
cents per pound. In similar advertisements in the Nashville news- 
papers for February 13 and 14, Kroger featured Emge’s smoked 
picnics at 35 cents per pound. These were the only Kroger adver- 
tisements during the months of February and March 1958 which 
featured smoked picnics. 


24. During the period February 24 through April 21, 1958, 
respondent sold and delivered to the individual Kroger stores 
in its Nashville Division Old Hickory smoked picnics at prices 
ranging from 36 to 361% cents per pound for unwrapped smoked 
picnics and from 39 to 421% cents per pound for cellophane- 
wrapped smoked picnics. The prices charged had no relation to 
the quantities delivered to the individual stores. There was a 
variation in prices, however, on the basis of store location. For 
example, on April 10, 1958, respondent delivered 4 cellophane- 
wrapped smoked picnics to Kroger Store No. 704, which is 
located in Nashville, at 39 cents per pound, whereas on the same 
date respondent delivered 40 cellophane-wrapped smoked picnics 
to Kroger Store No. 713, in Franklin, Tennessee, at 3914 cents 
per pound. 


25. During the period May 5-9, 1958, respondent delivered 
Old Hickory smoked picnics to individual Kroger stores at prices 
ranging from 41 to 4114 cents per pound. In connection with 
such sales there was likewise no discount given or variation in 
price on the basis of the quantities delivered to the individual 
stores. 


26. During April and May 1958, hog prices were substantially 
higher than during the preceding year. The average monthly 
price of barrows and gilts, 200-220 pound average, at the Nash- 
ville market was $20.96 per hundredweight in April and $22.57 
per hundredweight in May. Average monthly prices for the same 
type hogs ranged from $16.94 to $18.11 per hundredweight dur- 
ing the first five months of 1957, and from $17.22 to $18.74 per 
hundredweight during the last three months of 1957. Similar 
price differences existed between the April-May prices for the 
two years for all weight classifications of barrows and gilt. Since 
wholesale prices for pork roughly parallel trends in live hog 
prices, sales of pork at a low price are to be expected only at a 
time when hog prices are comparatively low. However, respond- 
ent’s discriminatory low price to Kroger was negotiated at a 
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time when hog prices were reaching a peak for the years 1957 
and 1958. 

27. During March 1958 the average weekly prices of barrows 
and gilts, 200-220 pound average, at the Nashville market were 
as follows: 


Week ending Per cwt. 
8-7-58 $20.98 
8-14-58 21.28 
3-21-58 21.70 
3-28-58 22.18 


Accordingly, at the time respondent was negotiating the sale to 
Kroger of smoked picnics at 29 cents per pound the hog market 
had been steadily rising. 


28. Respondent’s discriminatory prices, that is, sales to 
Kroger at 29 cents per pound and those to other customers com- 
peting with Kroger at prices ranging from 94% to 14% cents per 
pound higher, were not made to reflect due allowances for differ- 
ences in cost of manufacture, sale or delivery resulting from the 
differing methods or quantities in which the smoked picnics were 
to such purchasers sold or delivered; nor were such lower prices 
to Kroger made in good faith to meet an equally low price of a 
competitor. 


29. The discriminatory pricing referred to above took place 
“in commerce” within the meaning of the act. 


30. On December 24, 30, and 31, 1957, respondent sold 
smoked picnics to Kroger (Nashville Division) at 29 cents per 
pound. These picnics were advertised by Kroger in the January 
2, 1958, Nashville Banner and the January 2, 1958, Crossville, 
Tennessee, newspaper at 29 cents per pound. 


31. On December 30, 1957, respondent sold one box of Old 
Hickory smoked picnics to Dooley’s Grocery, Crossville, Tennes- 
see, at 3614 cents per pound. Such picnics were of the same grade 
and quality as those sold by respondent to Kroger on December 
24, 30, and 31, 1957, at 29 cents per pound. 


CONCLUSIONS 
I 


Section 202 of the Packers and Stockyards Act (7 U.S.C. 192) 
read, in part, as follows during the period involved herein: 
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It shall be unlawful for any packer to: 


(a) Engage in or use any unfair, unjustly discrim- 
inatory, or deceptive practice or device in commerce; or 


(b) Make or give, in commerce, any undue or unrea- 
sonable preference or advantage to any particular per- 
son or locality in any respect whatsoever, or subject, in 
commerce, any particular person or locality to any 
undue or unreasonable prejudice or disadvantage in any 
respect whatsoever * * *, 


II 


Respondent admits that it is a packer within the meaning of the 
act, but denies that the acts and practices alleged in the com- 
plaint occurred “in commerce” as that term is defined in the act. 
Respondent contends that “the sales of picnics alleged to have 
been discriminatory were made by the Neuhoff Packing Com- 
pany, a packing plant of respondent located in Nashville, Ten- 
nessee, to retailers in the State of Tennessee,” and, therefore, 
the acts and practices “are outside the scope of the Secretary’s 
regulatory authority under the Act.” 


It was stipulated in the record that Neuhoff regularly pur- 
chases hogs in interstate commerce and regularly ships pork 
products in interstate commerce (Finding of Fact 3). It was also 
stipulated that Neuhoff exchanges products and information with 
other plants operated by respondent (Finding of Fact 3). The 
agreement of Neuhoff with Kroger covered stores in Alabama 
and Kentucky as well as Tennessee, and a substantial number 
of the picnics were delivered at the low price to such stores in 
other States. There is no evidence introduced by respondent to 
the effect that the transactions involved were not “in commerce.” 
Since not only the respondent is a packer doing business on a 
national basis but the Neuhoff division or plant is also doing an 
interstate business, regularly buying hogs? in interstate com- 
merce and distributing pork and pork products in such commerce, 
we do not think jurisdiction under the act over the transactions 
is defeated because the picnics allegedly sold at discriminatory 
prices were not identified as coming from particular hogs that 


2 The agreement with Kroger also called for a tie-in sale of 250,000 pounds of meat products 
other than the picnics, and our recent decision in In re Swift & Company, 20 A.D. 1120 
(1961), shows that Neuhoff buys livestock in interstate commerce, 
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were in interstate commerce when they came into the Neuhoff 
plant. The definitions of commerce in section 2 of the act are 
unusually broad and the legislative intent was to confer the full 
sweep of the commerce clause in Article I of the Constitution.* 


We conclude that the transactions complained of occurred “in 
commerce” within the meaning of the act. 


III 


Respondent, the largest meat packer in the United States, 
made the deal in issue here with Kroger, the third largest gro- 
cery chain in the country, to enable Kroger to have a “leader” 
for its 75th anniversary sale and respondent knew that Kroger 
was to “feature” the picnics at 29 cents per pound and that the 
“feature” would be widely advertised. Two other suppliers of 
Kroger had turned Kroger down on a similar proposition. 


The differences between the price at which respondent sold the 
smoked picnics to Kroger and the prices at which respondent sold 
the same product to competitors of Kroger were substantial, 


*In the report of the House Committee on Agriculture on H.R. 6320, which became the 
Packers and Stockyards Act, the committee, in recommending passage of the bill, stated 
(H. Rept. 77, 67th Cong., 1st sess., 13): 


* * * and that in the whole bill it is treating the entire slaughtering and meat- 
packing industry in all its ramifications as part of the “current of commerce” re- 
ferred to in the Swift case. * * * This clearly expresses the intention of Congress 
that all devices, whether skillful manipulation of corporate organization, or the 
setting up of dummies, or otherwise, should not result in an evasion of the act. 
If this great industry * * * constituting so large a part of interstate commerce, can 
escape the power of Congress by such devices, the power granted by the Constitution 
to regulate interstate commerce means nothing, a conclusion which the committee 
cannot bring itself to believe is true. [Emphasis supplied.] 


In the Senate an amendment was passed to strike from H.R. 6320 the definition of ‘‘com- 
merce” now set forth in section (2b) of the act (7 U.S.C, 188). The amendment was referred 
to as Senate Amendment No. 8. This Senate amendment and others were disagreed to by the 
House and the bill went to conference. The conference committee recommended that the Senate 
recede from Amendment No. 3 and in the report of the conference committee the following 
explanation is given for the recommendation (H. Rept. 324, 67th Cong., Ist sess., 3; 61 Cong. 
Rec, 4779): 


Amendment No. 3: This amendment strikes out of the bill a definition of ‘‘com- 
merce” intended to make it clear that Congress is looking at the meat-packing and 
livestock industries as a whole, that the evils sought to be remedied are country 
wide in their scope, and that Congress intends to exercise, in the bill, the fullest 
control of packers and stockyards which the Constitution permits; and the Senate 
recedes. [Emphasis supplied.] 


The conference report was agreed to in the Senate (61 Cong. Rec. 4644) and the House (61 
Cong. Rec. 4787). 
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ranging from about 914 to about 141% cents per pound. On a 
percentage basis, respondent charged competitors of Kroger from 
32 to 50 percent more per pound than respondent charged Kroger 
for the same product. Such price differences in a highly com- 
petitive industry are sufficient, in and of themselves, to show 
how unjust and unreasonable the differentials were. Obviously, 
none of the customers paying the higher prices could make their 
retail prices competitive with the Kroger retail price and obtain 
even a small profit. Even had they sold the picnics at cost, as 
Kroger did, their retail prices would still have been from 32 to 
50 percent higher than the Kroger price. Respondent, by charg- 
ing such higher prices to the disfavored retailers, placed them 
in a position where they would have been forced to sell their 
products at a substantial loss in order to make their prices com- 
petitive with Kroger. 


Kroger thus gained a substantial price preference and advan- 
tage over its competitors by being able to purchase the picnics 
at the lower price. The 29-cent price was so low that Kroger, had 
it chosen to do so, could have resold the picnics at a 25 percent 
margin and still have maintained a retail price that would be 
substantially less than its competitors’ wholesale price. Too, the 
discriminatory low price to Kroger here placed an unfair com- 
petitive weapon in Kroger’s hands in that the low price was used 
as a leader to attract customers into Kroger stores so that other 
items would be sold to such customers that are also sold by 
Kroger’s competitors. 


The prices charged by Kroger and other chain and super 
markets are generally a little lower on individual items than the 
prices of the small independent stores. The difference of a cent 
or two per pound on the price of meat or other items does not 
normally affect seriously the competitive positions of the small 
independent grocers, who rely on such services as the extension 
of credit, home deliveries, and odd-hour convenience to stay com- 
petitive with the large chain stores and super markets which 
can generally sell at lower prices because of efficiencies due to 
large-scale operations. It is manifestly unfair to the small inde- 
pendent grocer, however, to force him to compete against dis- 
criminatory low prices obtained only because of financial strength 
and exploitative bargaining power and not on the basis of effici- 
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ency, particularly in the rough competition nowadays to bring 
customers into the store. 


Respondent produces no justification for the wide differences 
in prices between Kroger and the independents except to supply 
Kroger with a “feature” item. 


Subsections (a) and (b) of section 202 were intended to em- 
phasize fairness in the conduct of business rather than to supply 
strictly antitrust provisions which are carried in other subsec- 
tions of section 202. Congressman Anderson of Minnesota, one 
of the prime sponsors of legislation that became the act, said (p. 
1888, 61 Cong. Rec.) : 


Now, I want to call attention to the fact that for the 
most part the bill does not deal with offenses essen- 
tially criminal in character. It deals with offenses 
against good business, against good morals in business. 
This is the reason that the particular procedure adopted 
in this bill was adopted * * *. [Emphasis supplied.] 


Too, these subsections are intentionally broad and comprehen- 
sive. This was explained by Congressman Anderson as follows 
(p. 1887, 61 Cong. Rec.) : 


* * * Industry is progressive. The methods of indus- 
try and of manufacture and distribution change from 
day to day, and no positive iron-clad rule of law can be 
written upon the statute books which will keep pace 
with the progress of industry. So we have not sought to 
write into this bill arbitrary and iron-clad rules of law. 
We have rather chosen to lay down certain more or less 
definite rules, rules which are sufficiently flexible to en- 
able the administrative authority to keep pace with the 
changes of methods in distribution and manufacture and 
in industry in the country. [Emphasis supplied.] 


We conclude that the facts establish a violation of 202(a) 
and 202(b) of the act, namely, that there was an wnfair and 
unjustly discriminatory practice or device under 202(a) and an 
undue or unreasonable preference or advantage to Kroger and 
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an undue or unreasonable prejudice or disadvantage to Kroger’s 
competitors under 202(b). 


But respondent says that we should handle this case as if it 
were a case under section 2(a) of the Clayton Act, as amended 
by the Robinson-Patman Act (15 U.S.C. §18(a)), and that the 
complaint should be dismissed for lack of evidence of injury to 
competition or to Kroger’s competitors. If this were a Robinson- 
Patman Act case the anti-competitive effects described above are 
enough. Federal Trade Commission V. Morton Salt Company, 334 
U.S. 37 (1948). Certainly there is reasonable probability of com- 
petitive injury to the independent retailers. It was held, how- 
ever, in Wilson & Company, Inc. Vv. Benson, 286 F.2d 891 (7th 
Cir. 1961), that section 202(a) of our act contains no require- 
ment of proof of anti-competitive effects in connection with dis- 
criminatory pricing. For violation, the practice need only be 
unfair, unjustly discriminatory, or deceptive. 


With respect to section 202(b) it seems clear also that there 
is no statutory requisite of injury to competition between the 
person preferred and the person prejudiced. As a matter of 
fact, 202(b) is copied from section 3 of the original Interstate 
Commerce Act® and is characteristic of public utility regulation. 
Section 3 of that act “uses language of the broadest type to 
bar discriminations of all kinds” (Boynton v. Virginia, 364 U.S. 
454, 457 (1960)) including discrimination in rates charged by 
carriers (Shreveport case, 234 U.S. 342 (1914)). Generally 
speaking the cases under section 3 of the Interstate Commerce 
Act require equal treatment unless there is good cause for differ- 
ences in treatment. There is no necessity that there be anti- 
competitive effects by virtue of the discrimination and unques- 
tionably the preference or advantage in prices to Kroger was 
“undue” or “unreasonable” as was also the “prejudice” or 
“disadvantage” to the independent retailers. 


We note too that the presence of competitive injury is not an 
indispensable ingredient for violation of the indirect price dis- 
criminations of subsections (c), (d), and (e) of section 2 of the 
Clayton Act. Federal Trade Commission v. Simplicity Pattern 
Co., 360 U.S. 55 (1959). 


*“Any substantial difference in the prices charged competing purchasers for goods of like 
grade and quality is prima facie unlawful under Section 2(a).”” Austin, Price Discrimination 
(June 1959), p. 49; Joint Committee on Continuing Legal Education of the American Law 
Institute and the American Bar Association. See also, Edwards, The Price Discrimination Law, 
The Brookings Institution (1959), pp. 50-51, 531-532. 

549 U.S.C. § 3(1). 


rs 


it 
led 
the 


on- 
are 
334 


‘WwW - 


SWIFT & CO. 347 
Cite as 21 A.D. 332 


Respondent argues too that Swift & Co. v. Wallace, 105 F.2d 
848 (7th Cir. 1939, demands a showing of injury to competition 
or competitors for violation of section 202(b). We do not regard 
the opinion in that case as so holding. Rather the opinion seems 
to say that “competition” is to be examined as a possible justifi- 
cation for differences in price to different vendees and that there 
must be a competitive relationship between the person preferred 
and the person disadvantaged. Competition between respondent 
and other packers as the excuse for the substantial price differ- 
ences here is not advanced by respondent and is not borne out 
by evidence. Too, if there must be a competitive relationship in 
the reselling of the smoked picnics between the person preferred 
and the person prejudiced, such a relationship of course exists 
between Kroger and the independent retailers. 


It seems to us that we have here a typical illustration of what 
the Robinson-Patman Act was directed against. That act is 
generally described as anti-chain-store legislation (see Austin, 
Price Discrimination, pp. 6-11; McAllister, Price Control by Law 
in the United States, Law and Contemporary Problems, vol. IV, 
No. 3, June 1937, p. 290). That act sought to protect the smaller 
independent merchants from the discriminatory advantages ex- 
tended by manufacturers and processors to mass distributors 
who were using their concentrated buying power to demand and 
obtain price concessions and preferential allowances and services. 
This is exactly the story here and while respondent mentioned 
some of the exculpatory defenses of section 2 of the Clayton Act, 
in its answer it presented no evidence in support thereof except 
some newspaper advertisements of sales of picnics at 29 cents a 
pound by retailers that came from suppliers other than respond- 
ent. These newspapers show that on various dates during this 
period certain retail grocery stores advertised smoked picnics of 
various brands at 29 cents per pound. There was no evidence 
whatever that such prices were made possible by discriminatory 
low prices by the suppliers of the stores so advertising, whereas 
in the instant proceeding the evidence is clear and unequivocal 
that the Kroger sale was made possible by respondent’s dis- 
criminatory low price to Kroger. 


Even assuming, however, that such other sales had been sub- 
sidized by discriminatory low prices by other suppliers, that still 
would not have justified the discrimination. We are here con- 
cerned with discriminatory prices by respondent among com- 
peting buyers during April and May 1958. There is no evidence 








348 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 332 


that respondent discriminated in price in good faith to meet an 
equally low price of a competitor during this period. As a matter 
of fact the evidence is to the contrary. 


Duncan Yokley, the buyer for Kroger who negotiated the sale 
in question, testified that before he contacted respondent con- 
cerning the sale he attempted to buy the smoked picnics from 
other packers but was unsuccessful. He stated that he could not 
remember the prices quoted by the other packers, but we may 
reasonably assume that the prices were not as favorable as 
Kroger was able to obtain from respondent, otherwise it would 
not have been necessary for Kroger to negotiate with respondent. 
In any event, violations of the law by others will not excuse 
failure by respondent, to comply with all lawful requirements. 
“An unfair practice does not become innocuous merely because 
others indulge in it * * *. The petitioners must extricate them- 
selves by purging their business methods of unfair, unjustly 
discriminatory and deceptive acts, and not by relying on the 
conduct or misconduct of others who may be equally guilty and 
who may find themselves in a similar predicament to that of the 
petitioners.” Midwest: Farmers v. United States, 64 F.Supp. 91, 
97 (D. Minn. 1945, 3 Judge Court) ; Federal Trade Commission 
v. Algoma Lumber Co., 291 U.S. 67 (1934) ; Federal Trade Com- 
mission V. Keppel & Bros., Inc., 291 U.S. 304 (1934). 


The evidence further shows that there was no economic justi- 
fication for the drastic price reduction granted Kroger on the 
smoked picnics. The contract of sale was entered into at the end 
of a month of steadily rising hog prices. Wholesale prices for 
pork roughly parallel trends in live hog prices (Pork Marketing 
Margins and Costs, Misc. Pub. No. 711, USDA, 15-16). Eco- 
nomic considerations would appear to have justified a higher 
contract price than that which prevailed in March rather than 
a drastically lower price. 


Respondent claims that there was no violation of subsection 
(a) or (b) of section 202 of the act in the sales to Kroger at 
lower prices than to other customers because the sale to Kroger 
was a “forward” sale and the sales to the other customers were 
“spot” sales. Respondent agreed to sell the picnics to Kroger at 
29 cents a pound, when the going price was 39 cents a pound, 
for delivery in about three weeks. The arrangement was made 
to enable Kroger to have a “leader” for its anniversary sale. 
Obviously, the intent was to have a special promotional item 
which would be low priced relative to market prices for smoked 
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picnics at the time of the Kroger anniversary sale. There is 
nothing in the evidence nor in the market picture warranting 
any belief on the part of respondent that market prices for pic- 
nics would be substantially lower three weeks after the agree- 
ment. 

IV 


Respondent urges that there is no need, in any event, for the 
issuance of a cease and desist order because the activities com- 
plained of constituted only a “one-shot” deal, that is, have not 
been shown to be of a recurring nature. This is not quite ac- 
curate because the respondent’s Neuhoff division had engaged in 
similar discrimination during the period December 24 through 
31, 1957 (Finding of Fact 30). Too, a cease and desist order was 
issued against respondent in 1936 (BAI Docket No. 440, March 
30, 1936) prohibiting undue and unreasonable preferences to 
particular persons or localities upon the basis of prices agreed 
upon between competitors. 


But at any rate we think a cease and desist order should issue. 
The record in this case shows that in the Nashville area meat 
and meat products are used as “leaders” to bring traffic into the 
grocery stores. It is an unavoidable observation that this is true 
also in many parts of the country, especially for weekend 
shopping.® Chain stores regularly advertise meat items as “lead- 
ers” at prices substantially lower than so-called “regular” prices. 
It appears likely that many of such “sales” may be due to dis- 
criminatory low prices or other preferences obtained by mass 
buyers of meat and meat products. If we were to postpone the 
issuance of a cease and desist order in this proceeding until all 
such illegal discriminations are sought out and adjudicated, the 
delays incident would seriously frustrate the effectuation of the 
Packers and Stockyards Act by perpetuating the discriminatory 
treatment of a large segment of our commercial outlets for live- 
stock products. Moreover, a cease and desist order against the 
largest packer in the industry will be effective notice to all meat 
packers that the price discriminations found herein are illegal, and 
we must assume that most meat packers, whose business standards 
compare favorably with those in any other industry, will discon- 
tinue such practices. 


Respondent urges too that any order entered should include 
®It would be interesting to know whether the movement of meats by retailers in relatively 


large amounts by such sales is offset or more than offset by consumer resistance to the items 
at the substantially higher so-called “regular” prices during non-sale periods. 
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the exculpatory defenses of section 2(a) of the Clayton Act. We 
have given serious thought to this matter and we find we do not 
know all the reasons why a discrimination in pricing may take 
it out of the realm of “unfair,” “unreasonable,” “undue,” “un- 
just,” etc. We think it best to prohibit respondent from giving 
substantially lower prices to mass buyers than to others where 
there is competition in resale except where cost justified. If 
there may be situations under this limited order where factors 
other than cost justification may make such a discrimination rea- 
sonable or just, I am sure that adequate consideration will be 
given to the evaluation of such factors before any prosecution 
for violation of the order is undertaken or completed. We believe 
this preferable to phrasing the order in the general words of the 
statute or to including the exculpatory defenses of section 2(a) 
of the Clayton Act, some of which may be inapplicable anyway 
to the kind of situation existing in sales of meat and meat prod- 
ucts from respondent’s plants on a day-to-day basis. 


As to the territorial coverage of the order, we follow the posi- 
tion taken in In re Swift & Company, 20 A.D. 1120, 1143-1144 
(1961). We think the machinery provided by Title II of the act 
was intended to proscribe a packer generally from engaging in 
a practice found to be in violation of the act and not just in the 
part of the country where the violation occurred.” Moreover, as 
we have mentioned above there is reason to believe that in the 
meat packing industry throughout the country pressure from 
mass buyers may have resulted in discriminatory low prices to 
such buyers. The order should not be restricted to the Nashville 
area. 


At the moment, the scope of cease and desist orders issued by 
administrative agencies seems to be a subject of considerable 
attention. Federal Trade Commission v. Henry Broch and Com- 
pany, 368 U.S. 360 (1962); National Labor Relations Board v. 
Ochoa Fertilizer Corp., 368 U.S. 318 (1962) ; Vanity Fair Mills, 
F.T.C. Docket No. 7720, 12 Pike & Fischer Admin. Law (2) 196. 
Respondent contends that if any order is to be entered here it 
should be restricted to the marketing of products bearing the 
“Old Hickory” label, be confined to the Nashville area, etc., and 
cites the Broch case in support of its plea. 


We conclude that the cease and desist order to be entered should 
be limited to the class of product involved, 7.e., smoked or cured 


™See Meat Packer Hearings, Series D, May 1921, House Committee on Agriculture, 67th 
Cong., lst sess., pp. 11-31 
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pork products. We conclude too that, although perhaps legally 
possible, we should not issue an order barring all price discrim- 
inations among buyers but should have the order apply to the 
kind of price discrimination involved, namely, prices to multi- 
unit operations or other mass buyers substantially lower than the 
prices charged individual independent buyers. The record here 
shows minor differences in prices for picnics among the independ- 
ent retailers and we think in any event on the evidence in this pro- 
ceeding we should not attempt to order respondent to charge 
precisely the same price to all customers for the same kind and 
quality of smoked pork products. Respondent should not, how- 
ever, be allowed to differentiate in price in favor of mass buyers 
by more than a minor amount without cost justification. 


ORDER 


Respondent, Swift & Company, and respondent’s officers, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribu- 
tion of smoked or cured pork and pork products in commerce, shall 
cease and desist from selling any such item to multiple-unit or 
group buyers at net prices substantially lower than the net prices 
charged or offered to any other purchaser of items of like grade 
or quality where such purchasers are competing in the resale of 
such items: Provided, That nothing herein contained shall pre- 
vent Swift & Company from discriminating in price where a 
lower price is made or granted to any purchaser or purchasers 
in good faith to make due and demonstrable allowances for dif- 
ferences in the cost of processing, sale, or delivery resulting from 
the differing methods or quantities in which such meat and meat 
food products are to such persons sold and delivered. 


(No. 7710) 


L. W. GARDNER Co. v. LEE H. WHITLOCK, d/b/a LAzY Y CATTLE 
COMPANY. P&S Docket No. 2614. Decided April 25, 1962. 


Reparation Awarded—Default Order 


Respondent is ordered to pay to complainant, as reparation, $7,345.22 with 
5 percent interest thereon from November 1, 1960, until paid. 

Mr. Carvel Mattsson, of Richfield, Utah, for complainant. Mr. Earl L. Saun- 
ders, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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DEFAULT ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. A timely complaint was filed in which 
complainant seeks reparation against respondent in connection 
with the sale of livestock in commerce by complainant to re- 
spondent in accordance with the rules of practice governing 
reparation proceedings under the act (9 CFR Part 202) and re- 
spondent failed to file an answer thereto within the period specified 
by the rules of practice. The issuance of an order without further 
procedure is appropriate pursuant to section 202.41 of the rules 
of practice (9 CFR 202.41). 

Complainant, L. W. Gardner Co., is a corporation whose 
address is Richfield, Utah. Respondent, Lee H. Whitlock, is an 
individual doing business as Lazy Y Cattle Company whose 
address is 2013 Custer Avenue, Bakersfield, California. 

Respondent, at the time of the transactions involved herein, 
was a dealer as defined in the act. The facts alleged in the com- 
plaint are hereby adopted as findings of fact of this order, except 
as to the amount due complainant from respondent. Complainant 
alleges in the complaint that such amount is $7,877.67. We find 
the correct amount to be $7,345.22. The difference is based upon 
the fact that complainant, in computing the principal amount 
due from respondent, included therein interest in the sum of 
$532.45. 

The failure of respondent to pay to complainant the sum of 
$7,345.22 constitutes an unjust and unreasonable practice by 
respondent in violation of section 307 of the act (7 U.S.C. 208). 
Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $7,345.22, with interest thereon 
at the rate of 5 percent per annum from November 1, 1960, until 
paid. 


(No. 7711) 


In re G. T. CLENDENING. P&S Docket No. 2657. Decided April 
10, 1962. 


Bonding Requirements—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from engaging in dealer activities 
without furnishing and maintaining the required bond. 


Mr. Arthur L. Quinn, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The complaint, filed 
by the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, on December 27, 1961, charges respondent 
with engaging in the business of buying and selling livestock in 
commerce as a dealer without filing and maintaining a reason- 
able bond or its equivalent, in violation of the act and the regula- 
tions thereunder. Respondent, in an amended answer filed on 
February 16, 1962, admits the allegations contained in the com- 
plaint, waives oral hearing and the examiner’s report, and con- 
sents to the issuance of a specified cease and desist order. Com- 
plainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. The Callatin Livestock Market, Inc., Callatin, Tennessee, 
the Macon County Livestock Market, Lafayette, Tennessee, and 
the Union Stock Yards, Inc., Nashville, Tennessee, hereinafter 
referred to as the stockyards, are now, and were at all times 
mentioned herein, posted stockyards subject to the provisions 
of the act. 

2. Respondent is an individual whose address is Henderson- 
ville, Tennessee. Respondent is registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce 
for his own account, and at all times mention herein respondent 
was so registered. 

3. Respondent’s dealer bond was terminated on March 12, 
1961. On March 9, 1961, respondent was notified in writing of 
such termination, and that he would have to furnish a new bond 
if he continued to operate after March 12, 1961, as a dealer 
buying and selling livestock in commerce for his own account. 
On May 10, 1961, respondent was further notified that if he 
continued operating as a dealer, he would have to furnish the 
required bond. 

4, Notwithstanding said notices, respondent continued to en- 
gage in the business of buying and selling livestock at the stock- 
yards as a dealer without filing and maintaining a reasonable 
bond or its equivalent, as required by the act and the regulations. 


CONCLUSIONS 
By reason of the facts set forth in the Findings of Fact, which 
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respondent has admitted, it is concluded that respondent has 
willfully violated section 312(a) of the act (7 U.S.C. 213(a)) 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29 
and 201.30). 


Inasmuch as respondent has filed the required bond, referred 
to in Findings of Fact 3 and 4, and has consented to the issuance 
of the order set forth below, which complainant has recom- 
mended be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from operating as a dealer 
buying and selling livestock in commerce without furnishing and 
maintaining a reasonable bond or its equivalent, in conformity 
with the act and the regulations thereunder. 


This order shall become effective on the sixth day after serv- 
ice of a copy upon respondent. 


(No. 7712) 


In re JAY MELLINGER. P&S Docket No. 2569. Decided April 30, 
1962. 


Weight of Livestock Sold—Billings 


Billing purchaser of livestock on basis of weights other than actual stock- 
yard weights in absence of agreement for purchase and sale on their 
weight at any point other than posted stockyards or evidence of any 
reweighing an unfair and deceptive practice in violation of section 
812(a) of the act. 


Registration—Partnership—Joint Venture—Proof 


Payment for services on the basis of a share of the profits not sufficient to 
establish a partnership subject to registration under the act. Limited 
association between two registered dealers in four isolated transactions 
in a four-month period at most constitutes four separate joint ventures 
and not a partnership and whether the joint venture was engaged in 
business under the act is not decided herein. 


Favored Treatment—Weight Advantage 


Respondent’s acceptance of special treatment in handling, watering, feeding 
and weighing livestock resulting in weight advantage to him with pay- 
ment to employee of vendor for such treatment violative of section 


8312(a). 
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Annual Report—Record Keeping 


False entry in annual report with respect to monies received from joint 
venturer violation of section 402 of the act but not section 312(a) 
thereof. Absence of scale tickets to support weights listed on invoices 
and such invoices violative of section 401 of act but such section not 
violated by respondent in connection with records of joint venture trans- 
actions. 

Mr. Jerome S. Ducrest, for complainant. Messrs. John W. Hartman and 
Robert L. Pfannebecker, of Lancaster, Pennsylvania, for respondent. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed June 2, 1961, by the Act- 
ing Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
Respondent was registered at the time of the transactions in- 
volved herein under the act as a dealer to buy and sell livestock 
for his own account at two posted stockyards subject to the pro- 
visions of the act and is currently registered as a dealer to buy 
and sell livestock for his own account in commerce. It is alleged 
in the complaint that respondent sold livestock at posted stock- 
yards at weights other than the actual stockyard weights, en- 
gaged in dealer operations through trading partnerships com- 
posed of respondent and others which were not registered with 
the Secretary under the act and not bonded to engage in such 
dealer operations, received and accepted special and favored 
treatment in the handling, watering, and weighing of certain 
cattle and paid the employee of the commission firm through 
which the cattle were purchased by respondent for such special 
and favored treatment, submitted an annual report containing 
false and incorrect entries, and failed to keep accounts, records, 
and memoranda that fully and correctly disclosed all transactions 
involved in his business as a dealer. In his answer filed June 23, 
1961, respondent admitted the jurisdictional allegations of the 
complaint and denied all other allegations thereof. 


An oral hearing was held October 11 and 12, 1961, in Lan- 
caster, Pennsylvania, before John Curry, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
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culture. Respondent was represented by John W. Hartman and 
Robert L. Pfannebecker, Attorneys at Law, Lancaster, Pennsyl- 
vania. Jerome S. Ducrest, Office of the General Counsel, United 
States Department of Agriculture, appeared as counsel for com- 
plainant. Five witnesses testified for complainant and three testi- 
fied for respondent. Twenty-eight exhibits were introduced on 
behalf of respondent. After the hearing, both parties filed briefs. 
On March 18, 1962, the examiner filed a report containing pro- 
posed findings of fact and conclusions and recommending that 
respondent be found to have violated the act as charged, be or- 
dered to cease and desist from such violations and to keep ac- 
counts, records, and memoranda that fully and correctly disclose 
all transactions involved in his business under the act, and be 
suspended as a registrant under the act for a period of 30 days. 
Exceptions to the hearing examiner’s report were not filed. 


FINDINGS OF FACT 


1. The Union Stock Yards, Lancaster, Pennsylvania, and the 
New Holland Sales Stables, Inc., New Holland, Pennsylvania, 
were at all times mentioned herein and are now posted stock- 
yards subject to the provisions of the act. 


2. Respondent, Jay Mellinger, is an individual whose business 
address is Smoketown, Pennsylvania. At the time of the trans- 
actions involved herein, respondent was registered under the act 
as a dealer to buy and sell livestock for his own account at the 
stockyards and presently is registered as a dealer to buy and 
sell livestock for his own account in commerce. 


3. During the period May 15 through August 28, 1958, re- 
spondent purchased livestock at the stockyards and, on the same 
or following day, sold the livestock to Arenel Farms, Shoemak- 
ersville, Pennsylvania, and billed Arenel Farms on the basis of 
weights greater than the stockyard purchase weights, as follows: 


Stockyard Invoice 
Date Purchase Weight to 
1958 Stockyard Livestock Weight Arenel Farms 
May 15 NewHolland Sales 18 steers 18,040 18,140 

Stables, Inc. 

May 19 Union Stock Yards 13 mixed 7,830 7,855 
May 28 - “ 9 heifers 4,295 4,340 
June 7 * . . 88 heifers 17,700 17,820 
June 19 New Holland 25 mixed 19,140 19,295 
June 23 Union Stock Yards 15 heifers 7,200 7,270 


Aug. 28 New Holland 10 heifers 5,700 5,730 
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These livestock purchased by respondent and sold to Arenel 
Farms were not reweighed at the stockyards subsequent to their 
weighing at time of purchase by respondent. The billings sub- 
mitted by respondent to Arenel Farms contained no explanation 
of the fact that the weight figures in the billings were not actual 
weights obtained on scales operated by the stockyards or by re- 
spondent. 


4. On or about October 11, 1958, respondent purchased at 
the Union Stock Yards, Lancaster, Pennsylvania, two drafts of 
35 steers and 10 heifers from Walter M. Dunlap & Sons, a reg- 
istered market agency, in a transaction handled by Charles A. 
Lanza, a salesman-employee of the market agency. Pursuant to 
an arrangement, agreement, or understanding with Harvey G. 
Shortlidge, Jr., West Grove, Pennsylvania, a registered dealer, 
the cattle were turned over by respondent to Shortlidge for sale. 
On October 14, Shortlidge sold the cattle to Harold P. McCue, 
Avondale, Pennsylvania, in a country transaction, at a profit of 
$848.70, which was shared equally by respondent and Shortlidge. 


5. In connection with the purchase of the 45 cattle from 
Walter M. Dunlap & Sons, described in Finding of Fact 4, re- 
spondent received and accepted special and favored treatment 
from Charles A. Lanza in the handling, watering, and weigh- 
ing of the cattle for the purpose of giving respondent better 
weighing conditions pursuant to an arrangement, agreement, or 
understanding between respondent and Lanza. Pursuant to such 
arrangement, agreement, or understanding, the cattle were left 
standing in dry pens without feed or water from the time they 
arrived at the stockyard on the afternoon of October 10 until 
they were weighed at 4:30 a.m., October 11, 1958, to respondent. 
Respondent paid Charles A. Lanza $128.45 in cash for such 
special and favored treatment. 


6. In his annual report for the year 1958 filed with complain- 
ant’s district supervisor May 27, 1959, respondent falsely and in- 
correctly reported $697.83 as having been received from “H. G. 
Shortlidge.” Respondent received and accepted net profits of 
$1,176.29 from Harvey G. Shortlidge, Jr., during 1958 in con- 
nection with joint account livestock operations conducted with 
Shortlidge. 


7. Weight entries on invoices to purchasers contained in re- 
spondent’s accounts and records were not adequately supported 
by scale tickets. 
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CONCLUSIONS 
I 


The record indicates that in seven separate transactions during 
the period May 15 through August 29, 1958, respondent pur- 
chased livestock at the New Holland Sales Stables, Inc., New 
Holland, Pennsylvania, or the Union Stock Yards, Lancaster, 
Pennsylvania, posted stockyards subject to the provisions of the 
act, and sold the livestock to Arenel Farms, Shoemakersville, 
Pennsylvania. The invoices or billings sent to the purchaser listed 
weights for the livestock sold by respondent greater than the 
weights at which respondent purchased such livestock.* 


Respondent contends that the weights listed on the invoices or 
billings to the purchaser represented actual weights obtained 
upon a second or later weighing of the annimals. A search of 
the records of the two posted stockyards failed to reveal any 
scale tickets representing reweighing of the cattle after purchase 
by respondent. Moreover, respondent’s version of the procedure 
by which the livestock were reweighed and the billings prepared 
is confusing, conflicting, and contradictory. In the answer filed 
herein, respondent alleges that upon arrival of the purchaser’s 
trucks at the stockyards respondent “weighed or had weighed 
the said livestock on the stockyard scales and all bills or state- 
ments issued to Arenel Farms were on the basis of these actual 
stockyard weights. This procedure was followed pursuant to in- 
structions issued to respondent by Mr. Clarence H. Ritter, owner 
of Arenel Farms * * *.” Ritter, who appeared at the hearing and 
testified on respondent’s behalf, failed to support this allegation 


1 Respondent contends that these transactions were not consummated at the stockyards but 
rather at Arenel Farms and were not, therefore, subject to the jurisdiction of the Secretary 
under the act at that time. We see no merit in this contention. The livestock were purchased 
at posted stockyards for resale to Arenel Farms (cf. Stafford v. Wallace, 258 U.S. 495 (1922)) 
and remained penned at the posted stockyards until a truckload was assembled. Delivery of 
the livestock was apparently taken by the purchaser at the stockyards and the cattle were 
picked up there in the purchaser’s trucks and hauled directly to Arenel Farms. The practice 
complained of in the transaction involved was in connection with the selling of livestock by 
a dealer at posted stockyards and falls within the jurisdiction of the Secretary at the time 
of such transactions as set forth in Section 312(a) of the act (7 U.S.C. 213(a)). Cf. In re 
Harry Lee Sparks and Rex Wanda Sparks, 19 A.D. 709 (1960), aff’d, D.C. Cir. May 2, 1961, 
and cases cited therein. During the period involved, section 312(a) read as follows: 

It shall be unlawful for any stockyard owner, market agency, or dealer to engage 

in or use any unfair, unjustly discriminatory, or deceptive practice or device in 

connection with the receiving, marketing, buying, or selling on a commission basis 

or otherwise, feeding, watering, holding, delivery, shipment, weighing or handling, 

in commerce at a stockyard, of livestock. 
The Secretary’s jurisdiction under the act was expanded in an amendment thereto issued 
September 2, 1958 (72 Stat. 1749) by, in part, deletion of the phrase “‘at a stockyard” from 
section 312(a) of the act. 
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of the answer. Instead, he testified that cattle which he pur- 
chases are weighed at his farm and that he presumed the weights 
contained in respondent’s invoices were obtained by respondent 
from him or his employees after the livestock had been weighed 
upon arrival at Arenel Farms. Ritter testified generally with 
respect to his procedure in direct conflict with the allegations 
contained in respondent’s answer. Respondent also contradicted 
the allegations of the answer and Ritter’s testimony in his ex- 
planation of the procedure followed in connection with the 
weighing of the cattle and the basis for his billings to the pur- 
chaser.? Respondent testified that he had the livestock weighed 
at the stockyards without the issuance of scale tickets prior to 
shipment to Arenel Farms and if the livestock then weighed more 
than they had at the time of purchase by him he would bill Ritter 
for such greater weight. He further stated that if the livestock 
weighed less than his purchase weight he would bill the pur- 
chaser at the purchase weight and that Ritter had told him to 
follow such procedure. Respondent also testified that if the cattle 
weighed more on the purchaser’s scales than “my weights,” 
whatever that means, he would bill Arenel Farms on the basis of 
the weights obtained on the purchaser’s scales. At another place 
in the record, respondent contended that all the cattle were 
weighed at Arenel Farms “and it was upon these weights that 
invoices were made.” If such were the case, it seems extremely 
unlikely that the livestock would gain weight during transit to 
the purchaser’s farm. Cf. In re Joseph L. Mitchell, d/b/a La Salle 
County Livestock Marketing Center, 21 A.D. 124 (1962), appeal 
pending. 


Respondent’s conflicting and contradictory positions with re- 
spect to the basis for the weights listed on his invoices to Arenal 
Farms militate against a finding or conclusion that the livestock 
were reweighed and that the results of such reweighing were 
recorded on the invoices or billings to the purchaser. Further- 
more, the hearing examiner, who was in a position to observe 
the demeanor of respondent and Ritter, placed little or no cred- 
ence in their testimony. See, e.g., Great Western Food Distribu- 
tors. V. Brannan, 201 F.2d 476, 479 (7th Cir. 1953), cert. denied, 
345 U.S. 997 (1953) ; Ohio Associated Tel. Co. v. National Labor 
Relations Board, 192 F.2d 664, 668 6th Cir. 1951; In re Daven- 
port Packing Company, 20 A.D. 188, 192 (1961). It does not 


2 Respondent’s explanation as to the reason for the conflict between the answer and his 
testimony is not persuasive. 








360 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A. D. 354 


appear that respondent’s billings to Arenel Farms and the settle- 
ment with the purchaser on the basis of such billings were based 
upon the weighing of the livestock at any time. The weights em- 
ployed. were not the stockyard purchase weights. Nor were they 
obtained by reweighing at the stockyards or elsewhere. The com- 
plaint herein, however, merely charges respondent with billing 
Arenel Farms for the livestock involved on the basis of weights 
other than actual stockyard weights. In the absence of convincing 
proof of any agreement between respondent and Arenel Farms 
for the purchase and sale of livestock on the basis of their weight 
at any point other than the posted stockyards involved and in 
the absence of adequate evidence of any reweighing, the billing 
of, and settlement with, the purchaser on the basis of weights 
other than actual stockyard weights constitute an unfair and 
deceptive practice in willful violation of section 312(a) of the 
act and section 201.55 of the regulations issued thereunder (9 
CFR 201.55). Cf. In re Harry Lee Sparks and Rex Wanda 
Sparks, 19 A.D. 709 (1960), aff'd, D.C. Cir. May 2, 1961. 


II 


The complaint also alleges that respondent engaged in dealer 
operations through separate trading partnerships with David 
Shopf and Harvey G. Shortlidge, Jr., which partnerships were 
not registered or bonded to engage in such dealer operations, as 
required by the act and the regulations issued thereunder. The 
evidence adduced by complainant at the hearing falls far short 
of establishing a dealer partnership between Shopf and respond- 
ent. Shopf testified that he was unemployed during the period 
involved but had contacts with livestock producers by virtue of 
his past employment in the livestock industry. He further testi- 
fied, in effect, that respondent utilized his services to spot live- 
stock and assist respondent in purchasing the livestock in the 
country and that his compensation for such services was a share 
in the profits resulting from the resale of such livestock at the 
Union Stock Yards, Lancaster, Pennsylvania. Payment for serv- 
ices on the basis of a share of the profits is not sufficient to 
establish a partnership relationship subject to registration under 
the act. 


Similarly, complainant’s attempt to establish a partnership be- 
tween respondent and Shortlidge is defective. The record merely 
indicates a limited association between these two registered deal- 
ers in four isolated transactions during a four-month period. At 
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the most, respondent and Shortlidge engaged in four separate 
joint ventures in the purchase and sale of livestock.* Although 
we are of the opinion that a joint venture, which is a limited 
form of partnership, is or may be subject to registration under 
the act, that is, a joint venture is a “person” as defined therein, 
it is questionable whether respondent and Shortlidge as a joint 
venture were “engaged in the business of buying or selling in 
commerce livestock at a stockyard” by virtue of the four trans- 
actions involved herein. [Emphasis supplied.] Cf. Kelley v. 
United States, 202 F.2d 838 (10th Cir. 1953). In any event, re- 
spondent and Shortlidge were both registered and bonded dealers 
under the act and their individual bonds were apparently suf- 
ficient to cover their joint-venture transactions. Under the cir- 
cumstances, and in view of the fact that this issue, as stated 
herein, has not been developed by the parties, we refrain from 
deciding whether respondent committed what would be at most 
a technical violation of the act. 


III 


It is clear that respondent received and accepted special and 
favored treatment in handling, watering, and weighing of cattle 
purchased on or about October 11, 1958, from a market agency 
at the Union Stock Yards, Lancaster, Pennsylvania, and paid an 
employee of such firm for the favored treatment, as alleged in 
the complaint. The employee, Charles A. Lanza, had previously 
purchased the livestock involved for his employer from Laming- 
ton Lodge Farms, White Horse, New Jersey, upon the basis of 
the weight of the livestock upon arrival at the stockyard in Lan- 
caster. Instead of so weighing the livestock upon arrival, Lanza 
had the cattle placed in dry pens without feed or water and they 
were weighed to respondent at 4:30 a.m., the morning following 
their arrival at the stockyard. By such procedure, respondent 
received the benefit of the substantial shrinkage in weight which 
the livestock must have experienced by virtue of their transpor- 
tation a distance of approximately 100 to 150 miles to Lancaster 
and lack of an opportunity to obtain a fill or regain weight lost 
in transit. Cf. In re Joseph L. Mitchell, d/b/a LaSalle County 
Livestock Marketing Center, supra. Respondent’s substantial 
payment to Lanza indicates that he was well aware of such 


3 While the transaction between respondent and Shortlidge set forth in Finding of Fact 4 
may similarly be a joint venture subject to the expanded jurisdiction of the Secretary, com- 
plainant failed to include this transaction in the pertinent paragraph of the complaint and 
we, therefore, have not considered it in connection with this discussion. 
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weight advantage and the unusual handling of the cattle to effect 
such benefit to him. In fact, the handling of the cattle was so 
unusual that Lanza was discharged by his employer by reason 
thereof. 


Respondent’s explanation of his payment to Lanza and of this 
transaction generally is unconvincing and the hearing examiner 
placed little credence in respondent’s testimony in connection 
therewith. In addition, it is not thought that Lanza would place 
the cattle in pens without feed and water and weigh them ap= 
proximately 12 hours after arrival when he had purchased the 
livestock for his employer upon the basis of their weight on 
arrival in Lancaster, in the absence of an agreement with re- 
spondent for such handling and payment from respondent there- 
for. It is concluded that respondent’s acceptance of the weight 
advantage resulting from the unusual handling of the livestock and 
his payment to Lanza therefor constitute an unfair and decep- 
tive practice in willful violation of section 312(a) of the act. 
There is some conflict of testimony as to whether respondent or 
Lanza offered or solicited, respectively, the payment of money 
to Lanza. A determination of such conflict is unnecessary and 
and immaterial to the issue involved. 


Respondent also violated section 402 of the act (7 U.S.C. 222) 
which makes applicable section 10 of an act entitled, “An act to 
create a Federal Trade Commission, to define its powers and 
duties, and for other purposes” (15 U.S.C. 50) by reason of the 
false entry in his 1958 annual report filed with complainant with 
respect to monies received from Shortlidge as respondent’s share 
of joint account profits.t Respondent reported an amount less 
than received from Shortlidge. Respondent testified that the 
amount reported as received from Shortlidge, $697.83, repre- 
sented the net profits realized and that the greater sum received 
from his joint account partner was gross profits. However, the 
record indicates that all expenses incurred by the joint venturers 
were included and deducted by Shortlidge in arriving at the 
profit realized on each individual transaction. Furthermore, re- 
spondent’s contention that he incurred expenses on a trip to 
Kansas on behalf of the joint venture which he deducted from 
gross profits in arriving at the sum reported on his annual report 


*While the hearing examiner recommended that a cease and desist order be issued with 
respect to such false entry, the filing of a false annual report does not constitute a violation 
of section 312(a) of the act and, consequently, authority for such an order is lacking. In re 
James H. Stephens, 18 A.D. 1134 and 1389 (1959). 
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is vague, indefinite, and lacking in suasion. Such expenses would 
normally have been deducted prior to a determination of the 
profit realized in the joint venture involved and the record is 
devoid of evidence with respect to the alleged transaction in 
connection with which such expenses were allegedly incurred. 


The complaint further charges respondent with failing to 
keep accounts, records, and memoranda during 1958 that fully 
and correctly disclosed all transactions involved in his business 
as a dealer, in violation of section 401 of the act (7 U.S.C. 221). 
The alleged deficiencies appear to be respondent’s failure to list 
in his trading journal his joint account transactions with Short- 
lidge except for one and the absence of scale tickets to support 
weights listed on invoices. At the hearing, respondent intro- 
duced into evidence pieces of paper that contained the de- 
tails of sales of joint account livestock by Shortlidge. Respondent 
testified that these scraps of paper were the only documents sup- 
plied to him by his joint account partner and, in effect, that these 
papers, while not entered in his trading journal, were part of 
his records. While some doubt is present as to the existence of 
such records in 1958 since complainant’s employees did not see 
them during an audit of respondent’s records, it is concluded 
that complainant has failed to sustain the burden of proof that 
respondent’s records were deficient in this regard. However, in 
view of our findings in part I of these Conclusions, the absence 
of scale tickets to support weights listed on invoices and such 
invoices constituted a failure by respondent to keep accounts, 
records, and memoranda that fully and correctly disclosed all 
transactions involved in his business under the act in violation 
of section 401 thereof. 


We turn now to the difficult question of determining the sanc- 
tion to be imposed upon respondent for the violations of the act 
found above. Of course, respondent should be ordered to cease 
and desist from the violations of section 312(a) of the act found 
herein and to keep accounts, records, and memoranda that fully 
and correctly disclose and support the weight of livestock sold by 
respondent, In addition, the hearing examiner recommended that 
respondent be suspended as a registrant under the act for a 
period of 30 days. However, as our findings herein are more lim- 
ited than those of the hearing examiner, we conclude that re- 
spondent should be suspended for a lesser period, that is, for a 
period of 20 days. Also, since the suspension to be ordered herein 
would now have a broader coverage than would have been the 
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case at the time of most of the violations found herein due to 
expansion of the act’s jurisdiction (see footnote 1), the suspen- 
sion should be limited to the act’s reach when most of the viola- 
tions occurred. Cf. In re Harry Lee Sparks and Rex Wanda 
Sparks, supra; In re L. L. Schaffner et al., 21 A.D. 8 (1962). 


The many contentions of the parties presented on the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this deci- 


sion are denied. 


ORDER 


Respondent shall cease and desist from (1) issuing bills, ac- 
counts of sale, invoices, or statements in connection with the sell- 
ing of livestock at posted stockyards which list weights for live- 
stock sold other than actual weights obtained on scales operated 
thereon in the absence of an agreement with the purchaser for 
the sale of livestock on the basis of weight at some other place, 
and (2) receiving and accepting with or without payment special 
and favored treatment in the handling, watering, feeding, or 
weighing of livestock in commerce from an employee of the 
vendor of the livestock without the knowledge of the vendor for 
the purpose of achieving more favorable weights than would 
result from the usual procedure. 


Respondent shall keep accounts, records, and memoranda that 
fully and correctly disclose the weight of livestock sold by re- 
spondent, 


Respondent is suspended as a registrant under the act for a 
period of 20 days but such suspension shall apply only to activi- 
ties subject to the jurisdiction of the act prior to amendment 
thereof September 2, 1958 (72 Stat. 1749). 


Except as to the suspension, this order shall become effective 
on the sixth day after its date. The suspension of respondent 
as a registrant under the act shall become effective on the 30th 
day after the date of this order. 
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(No. 7713) 


In re CLAUS MUMM AND DANIEL MUMM, d/b/a CLAUS MUMM 
AND SON. P&S Docket No. 2669. Decided April 30, 1962. 


Bonding Requirements—Cease and Desist 
Consent Order 


Respondents are ordered to cease and desist from engaging in dealer activities 
under the act without furnishing and maintaining the required bond. 


Mr, Arthur L. Quinn, for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The complaint, filed 
by the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, on January 30, 1962, charges respondents 
with engaging in the business of buying and selling livestock in 
commerce as a dealer without filing and maintaining a reasonable 
bond or its equivalent, in violation of the act and the regulations 
thereunder, Respondents, in an amended answer filed on March 
19, 1962, (1) admit the facts alleged in paragraphs I and II of 
the complaint; (2) neither admit nor deny the allegations set 
forth in paragraphs III and IV of the complaint; (3) state that 
for the purposes of this proceeding and for such purposes only, 
the order in this proceeding may contain and include findings 
of fact and conclusions based upon the allegations set forth in 
the complaint as the findings of fact and conclusions of the Sec- 
retary of Agriculture; and (4) waive oral hearing and the 
report of the hearing examiner and consent to the issuance of a 
specified cease and desist order. Complainant has recommended 
that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. The Fowler Auction Company, Fowler, Colorado, the R. P. 
Lewis and Son Auction Co., LaJunta, Colorado, the LaJunta 
Livestock Commission Co., LaJunta, Colorado, and the Winter 
Livestock Commission Company, LaJunta, Colorado, hereinafter 
referred to as the stockyards, are now, and were at all times 
material herein, posted stockyards subject to the provisions 


of the act. 
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2. Respondents are partners whose address is LaJunta, Colo- 
rado. Respondents are now, and were at all times material 
herein, engaged in the business of a dealer, within the meaning 
of the act, and registered with the Secretary of Agriculture to 
buy and sell livestock in commerce for their own account. 


3. Respondents’ dealer bond was terminated on July 9, 1961. 
Respondents, on July 7, 1961, were notified in writing of such 
termination date, and were informed that they would have to 
furnish a new bond if they continued to operate after July 9, 
1961, as a dealer, buying and selling livestock in commerce for 
their own account. On August 3, 1961, respondents were further 
notified that if they continued operating as a dealer, they would 
have to furnish the required bond. 


4. Notwithstanding said notices, respondents continued to en- 
gage in the business of buying and selling livestock at the stock- 
yards as a dealer without filing and maintaining a reasonable 
bond or its equivalent, as required by the act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
hereof, it is concluded that respondents have violated section 
312(a) of the act (7 U.S.C. 213(a)) and sections 201.29 and 
201.30 of the regulations (9 CFR 201.29 and 201.80). 


Inasmuch as respondents are now in compliance with the bond- 
ing requirements of the act, and have consented to the issuance 
of the order set forth below, which complainant has recom- 
mended be issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from operating as a dealer 
buying and selling livestock in commerce without furnishing and 
maintaining a reasonable bond or its equivalent, in conformity 
with the act and the regulations thereunder. 


This order shall become effective on the sixth day after service 
of a copy upon respondents, 
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(No. 7714) 


CURRITUCK EXCHANGE v. E. M. ABBoTT & SON, INC. PACA 
Docket No. 8496. Decided April 2, 1962. 


Petition for Reconsideration—Dismissal 


Upon reconsideration, we find no error in our order of February 6, 1962, and 
complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued on February 6, 1962, dismissing the 
complaint against respondent for lack of jurisdiction on the part 
of the Department, based on our conclusion that complainant had 
failed to prove, by a preponderance of the evidence, that the 
transactions forming the basis of the complaint were involved 
in interstate commerce. A copy of the order was served upon 
complainant on February 7, 1962. Complainant filed a petition 
for reconsideration on March 7, 1962, whereupon a stay order 
was issued on March 8, 1962, staying the order of February 6, 
1962, pending the issuance of a further order in this proceeding. 


In its petition complainant alleges that our order of February 
6, 1962, is in error “in that throughout the complaint and evi- 
dence there is always the implied declaration on the part of the 
complainant that the commodities covered by this complaint were 
transported outside of the State of North Carolina ...,” and 
that “at no time did respondent refute complainant’s allegations 
in the complaint that the commodities were transported in Inter- 
state Commerce.” 


In our order of February 6, 1962, we pointed out that com- 
plainant had alleged in its complaint that the transactions in- 
volved herein had been in interstate commerce, but that respond- 
ent, by denying the allegation in its answer, had made the 
question an issue in this proceeding. We further pointed out, in 
our order of February 6, that complainant had the burden of 
proving, by a preponderance of the evidence, its allegation concern- 
ing the interstate nature of the transactions of which it complains 
and we concluded that it had failed to sustain this burden. 
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We have reviewed our order of February 6, and we are of the 
opinion that complainant’s exceptions to our order of February 6 
are not well founded. Respondent was under no obligation to 
refute the allegation of complainant concerning interstate com- 
merce, once this allegation had been denied by respondent. 
Furthermore, in our view, the “implied declaration” that the 
transactions were in interstate commerce, even if true, is not the 
same, but is less than, the burden of proof imposed by law upon 
complainant, of establishing the interstate nature of the trans- 
actions by a preponderance of the evidence, 


While complainant has treated its petition as one to reopen 
this proceeding, it is apparent that it can only be petitioning for 
a reconsideration of our order of February 6, 1962, and it so 
considered. See 7 CFR 47.24 (a) and (b). Upon reconsideration, 
we find no error in our order of February 6, 1962. 


Accordingly the petition for reconsideration is dismissed with- 
out prior service upon respondent and the order of February 6, 
1962, dismissing the complaint, is hereby reinstated. 


(No. 7715) 


KLEIN PACKING Co. v. CARL STOWE. PACA Docket No. 8195. De- 
cided April 2, 1962. 


Failure to Deliver—Damages 
It is concluded that respondent’s failure to deliver the balance of the potatoes 
was without reasonable cause in violation of section 2 of the act, and 
complainant is awarded damages. 
Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Cole and 
Walker, of Bath, New York, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S,C. 499a et seq.). 
An informal complaint was received by the Department on Decem- 
ber 8, 1959. The formal complaint was filed on August 18, 1960. 
Complainant seeks an award of reparation to cover (1) respond- 
ent’s alleged failure to deliver numerous truckloads of potatoes 
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purchased by complainant from respondent, (2) an advance of $10 
made to a truck driver by complainant, and (3) the return of 
2,450 empty bags to respondent for which respondent allegedly 
agreed to pay seven cents each. Damages claimed total $49,- 


769.50. 


Copies of the formal complaint and the report of investigation 
made by the Department were served upon respondent on Octo- 
ber 3, 1960. On the same day, a copy of the report of investiga- 
tion was served upon complainant’s attorney. 


Respondent filed an answer and counterclaim on October 18, 
1960, denying any liability to complainant. Respondent alleges, 
by way of defense, that following complainant’s failure and re- 
fusal to pay for eight truckloads of potatoes shipped to complain- 
ant in October and November 1959, respondent canceled the con- 
tract by written notice to complainant on November 16, 1959. 
Respondent’s counterclaim for $1,700 is alleged to represent a 
balance due on potatoes actually delivered to complainant. Re- 
spondent requested an oral hearing. Complainant replied to the 
counterclaim on November 8, 1960, denying any liability to re- 
spondent. 


On March 29, 1961, an amended complaint was filed increasing 
the amount of damages claimed to $53,861.75, based upon alleged 
additional freight expense incurred by complainant in repur- 
chasing potatoes out of Hastings, Florida. 


A hearing was held at Rochester, New York, on April 20, 1961. 
Both sides were represented by counsel. A total of 13 witnesses 
were called to testify, six for complainant and seven for re- 
spondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Klein Packing Co., is a corporation whose 
address is Delaware Avenue and Jackson Street, Philadelphia, 
Pennsylvania. At the time of the transaction involved herein, 
complainant was licensed under the act. 

2. Respondent, Carl Stowe, is an individual whose address is 


34 Chase Street, Avoca, New York. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On or about September 9, 1959, contemplating shipment in 
interstate commerce, complainant purchased from respondent 
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33,450 100-pound bags of either Russett, Kennebec, or Katahdin 
variety potatoes, as listed below, to chip on arrival, and at prices 
f.o.b. Avoca, New York, respondent to pay trucking charges at 
the rate of 45 cents per hundredweight, from Avoca, New York, 
to Philadelphia, Pennsylvania, which charges were to be added 
to the invoices to be paid by complainant. 


Quantity Shipping Point Grade 








Shipping Period (100-pound bags) and Unit Price Price 

September 1959 1050 At least 88% U.S. No. 1, $ 2,205 
at $2.10 per bag 

October 1959 2800 At least 88% U.S. No. 1, 6,300 
at $2.25 per bag 

November 1959 2800 At least 88% U.S. No. 1, 9,380 
at $2.35 per bag 

December 1959 2800 At least 88% U.S. No. 1, 9,380 
at $2.35 per bag 

January 1960 6000 At least 88% U.S. No. 1, 14,700 
at $2.45 per bag 

February 1960 6000 At least 88% U.S. No. 1, 15,300 
at $2.55 per bag 

March 1960 6000 At least 75% U.S. No. 1, 16,200 
at $2.70 per bag 

April 1960 6000 At least 75% U.S. No. 1, 17,400 
at $2.90 per bag 

33,450 $90,865 


The contract further provided that complainant would advance 
to respondent the sum of $6,000. The contract, except for price, 
was negotiated by respondent and Simon Klein, a potato broker 
of Philadelphia, Pennsylvania. The price was agreed upon by 
Raymond Klein, president of complainant, and respondent. 


4. On September 16, 1959, complainant mailed respondent a 
check for $6,000. On September 17, 1959, at 9:32 a.m., respond- 
ent wired complainant and the broker Simon Klein, as follows: 


“HAVE NOT RECEIVED DEPOSIT AND DUE TO 
CONDITIONS BEYOND MY CONTROL I WILL NOT 
BE ABLE TO NEGOTIATE A CONTRACT STOP 
WILL CALL 2 P.M.” 


On the same day, September 17, 1959, and after sending the 
foregoing wire, respondent received complainant’s check for 
$6,000. 
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5. On September 24, 1959, respondent sent a wire to com- 
plainant requesting shipping instructions. By letter dated Sep- 
tember 30, 1959, complainant furnished such instructions includ- 
ing a request that the potatoes be delivered to the potato chip 
plant of Judson Kerr, Inc., Philadelphia, Pennsylvania. 


6. During the period September 1959, through March 1960, 
truck shipments of potatoes from Avoca, New York, to Philadel- 
phia, Pennsylvania, carried a freight rate charge of 45 cents per 
hundredweight. 


7. During the months of September, October and November 
1959, respondent shipped from Avoca, New York, to Judson 
Kerr, Inc., at Philadelphia, Pennsylvania, 15 truckloads of 
Katahdin potatoes called for by the contract between the parties. 
There is listed below the dates of such shipments, the quantities, 
the delivered unit cost (including prepaid freight), the total 
amount, and the dates on which complainant made payments for 
seven of the shipments: 


Date Quantity Delivered Total Date Paid By 
Shipped (100-pound bags) Unit Cost Complainant 
9/25 860 $2.55 $ 918.00 10/17 
9/26 360 2.55 918.00 10/17 
9/28 350 2.55 892.50 10/17 
10/ 5 375 2.70 1012.50 10/24 
10/ 6 350 2.70 945.00 10/24 
10/12 350 2.70 945.00 10/24 
10/13 360 2.70 972.00 10/24 
10/19 350 2.70 945.00 
10/20 350 2.70 945.00 
10/28 350 2.70 945.00 
10/29 350 2.70 945.00 
11/ 8 350 2.80 980.00 
11/ 4 348 2.80 974.40 
11/10 350 2.80 980.00 
11/11 350 2.80 980.00 
5303 $14,297.40 


8. Complainant paid a total of $6,603 on the first seven ship- 
ments, leaving a balance due respondent of $7,694.40 on the re- 
maining eight shipments. Respondent applied the $6,000, received 
as an advance from complainant, toward the liability on the eight 
shipments remaining unpaid, leaving a total balance due respond- 
ent from complainant of $1,694.40. 
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9. On November 16, 1959, respondent sent complainant a 
letter which reads in pertinent part as follows: 


“At the present time you are indebted to me in the sum 
of $7,700.00 for potatoes shipped and invoiced to you.... 


“By reason of the foregoing, I have elected to rescind 
and terminate my contract with you under date of 
September 9th, 1959. 


“You have a credit deposit with me in the amount of 
$6,000.00. Kindly forward to me the sum of $1,700.00, 
representing the balance due at this time.” 


10. On November 18 and 20, 1959, complainant sent the 
following wires to respondent: 


November 18, 1959 


“You advised us today by phone that you would not 
make any deliveries under our contract dated 9/9/59. 
We are ready and willing to make any payment of any- 
thing due you if you signify your willingness in writing 
not later than noon Nov. 19, 1959, to fullfill contract. 
If not, we recognize your anticipatory breach and we 
will proceed to fullfill contract in open market and 
holding you liable for any damages sustained.” 


November 20, 1959 


“Not having heard from you in response of telegram of 
Nov. 18th 1959 we are making purchases in the general 
market to fullfill contract. Holding you responsible for 
losses.” 


11. On or about November 20, 1959, complainant returned to 
respondent 2,450 empty 100-pound potato bags for which re- 
spondent agreed to credit complainant at the rate of seven cents 
per bag, or $171.50, which sum is now due and owing to com- 
plainant from respondent. 


12. Following respondent’s cancellation of the contract on 
November 16, 1959, complainant purchased from the parties 
listed below, on the dates and in the quantities stated, a total of 
28,198 100-pound bags of potatoes to chip on arrival, at the 
f.o.b. prices indicated. All of the invoices to complainant on these 
purchases included a truck freight rate charge of 45 cents per 
hundredweight, except for the invoices covering the shipments 
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it a made from Florida which show an FOB price only: 

Date Quantity FOB Prices 

Purchased Seller (100-pound bags) Paid 

11/21/59 John Popovich, Jr. 350 $3.30 

Johnstown, Pa. 

11/26/59 s 890 3.20 

11/28/59 $ 890 3.20 

12/ 4/59 “ 428 3.30 

12/ 5/59 e 390 3.30 

12/10/59 390 3.35 

12/12/59 bs 390 3.35 

12/12/59 ’ 365 3.35 

12/18/59 « 760 3.20 

the 12/23/59 * 390 3.05 

12/26/59 ” 390 3.05 

12/30/59 $ 418 3.25 

1/ 7/60 Ken-Chips, Inc. 360 3.25 

Avoca, N. Y. 

1/10/60 = 350 3.35 

1/11/60 350 3.35 

1/14/60 - 690 8.35 

1/ 8/60 John Popovich, Jr. 380 3.25 

1/11/60 * 390 8.25 

1/14/60 < 770 8.45 

1/16/60 “s 1170 8.45 

1/21/60 # 370 3.45 

1/22/60 + 780 3.45 

1/23/60 ss 390 8.45 

1/25/60 390 8.45 

2/ 2/60 - 390 3.95 

2/ 3/60 S 390 3.95 

2/ 6/60 S 1130 8.95 

2/ 6/60 - 340 4.45 

2/ 9/60 N.S. Critchfield 407 4.40 

Fridens, Pa. 

| to 2/10/60 * 390 4.80 

es 2/18/60 John Popovich, Jr. 1930 4.55 

2/13/60 - 380 4.15 

nts | 2/15/60 “ 770 5.05 

ym- 2/16/60 * 880 4.55 

2/20/60 2 740 5.30 

2/20/60 _ 390 5.05 

on 2/23/60 . 1132 5.05 

les 2/24/60 John Popovich, Jr. 370 5.05 

of 2/26/60 . 390 5.15 

the 2/26/60 s 360 5.05 

3/ 2/60 “ 15 5.05 

wes 3/ 3/60 « 358 5.20 

per 3/10/60 ? 770 5.55 


nts 3/16/60 _ 10 5.55 
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Date Quantity FOB Prices 
Purchased Seller (100-pound bags) Paid 
4/12/60 Hastings Pot. Growers Assn. 330 8.00 
Hastings, Fla. 
4/13/60 - 400 8.00 
4/18/60 - 340 8.00 
4/20/60 350 8.00 
4/25/60 = 875 8.00 
4/27/60 ” 340 8.00 
4/30/60 ri 350 8.00 
5/ 7/60 o 360 5.00 
5/ 3/60 Farmers Mkt. Service, Inc. 370 6.00 
Hastings, Fla. 
5/ 4/60 - 350 5.00 
5/ 9/60 Millie C. Rhodes 360 4.00 
Hastings, Fla. 
5/10/60 re 350 4.00 
5/13/60 - 360 4.00 
5/14/60 nal 335 4.00 
5/16/60 355 4.00 
5/18/60 rs 370 4.00 
5/20/60 ° 20 4.00 


18. The replacement purchases were made at the prevailing 
market prices. The potatoes purchased from Florida were the 
only ones available at that time. The freight rate from Florida 
to Philadelphia, Pennsylvania, was $1.20 per hundredweight. The 
total cost of the first 28,147 bags of potatoes purchased as re- 
placements was $55,132.40 more than the same quantity would 
have cost under the contract with respondent, including addi- 
tional freight costs of $4,248 on the Florida shipments. 


14. The informal complaint was filed on December 8, 1959, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In his brief, complainant’s attorney cities eight instances of 
error on the part of the presiding officer in the admission of 
certain evidence at the hearing. After careful consideration of 
the errors charged, we find no valid or substantial grounds which 
would warrant reversal of the presiding officer’s rulings. 


Complainant concedes that under their contract respondent 
made the required delivery of potatoes meeting all specifications 
during the months of September and October 1959, and the first 
half of November 1959. The record shows that respondent can- 
celed the contract between the parties in a letter to complainant 
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dated November 16, 1959, because of the claimed failure and 
refusal of complainant to make any payment on the potato ship- 
ments of October 19, 20, 29, and November 3, 4, 10, and 11, 1959. 
Respondent testified that he first asked Raymond Klein for pay- 
ment in a telephone conversation on November 16, 1959, but this 
conversation is denied by Klein and it is not mentioned in re- 
spondent’s letter. It is respondent’s position that complainant’s 
failure to make payment constituted a material breach of con- 
tract which justified cancellation of the contract. 


The contract between the parties is silent as to the time of pay- 
ment. In these circumstances, respondent relies upon section 123 of 
the Personal Property Law of the State of New York which pro- 
vides that, unless otherwise agreed, delivery and payment of the 
goods are concurrent conditions. It is complainant’s position, how- 
ever, that the implication of law in that section may be negatived 
or varied under section 152 by a course of dealing between the 
parties or by custom, and that a custom and course of dealing 
existed here which allowed complainant up to 30 days within 
which to pay for each load. The law of Pennsylvania, the State 
to which the potatoes were to be delivered, is substantially the 
same as that of New York upon which the parties rely. 


Finding of Fact No. 7 contains a schedule showing, among 
other things, the dates of the 15 potato shipments made to com- 
plainant by respondent in September, October and November 
1959, as well as the dates on which payment was made by com- 
plainant for the first seven shipments. While the evidence does 
not show when these loads arrived at Philadelphia, Pennsylvania, 
in view of the distance involved, presumably they arrived the 
same day or the following day. Likewise the evidence does not 
show when the invoices were received by complainant but they 
may have been delivered by the driver. The invoices were not 
put in evidence. On the eight unpaid shipments made in the 
period October 19 through November 11, 1959, from 6 to 29 
days elapsed between the shipping dates and the date on which 
respondent canceled the contract. This schedule shows further 
that the first three shipments, which were made on September 
25, 26 and 28, 1959, were all paid for by complainant on the 
same day, October 17, 1959, or after a lapse of 19 to 22 days 
from the dates of shipment to the date of payment. The sched- 
ule also reveals that the remaining four truckloads, all of which 
were paid for by complainant on October 24, 1959, were shipped 
on October 5, 6, 12 and 13, 1959, or from 11 to 19 days between 
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the dates of shipment and the date of payment. There is nothing 
of record to show that respondent at any time complained of a 
delay in being paid for these seven shipments or that he had 
pressed complainant for payment upon delivery of each truck- 
load. On cross-examination, respondent admitted that he never 
objected to the time in which complainant paid for these loads. 
Respondent also testified that in September 1959, he made two 
shipments of potatoes to complainant, which are not involved in 
this proceeding, and he was paid for the same 15 and 16 days 
after shipment. 


Complainant’s Raymond Klein testified that there is a general 
custom in the Avoca area whereby sellers of potatoes for chip- 
ping give the purchasers 30-day credit in paying for purchases. 
Respondent and eight other witnesses, including one from Penn- 
sylvania, denied knowledge of any custom of giving 30-day 
credit. However, five of these witnesses testified that they ex- 
tended credit and the purchasers paid within 5 to 90 days. While 
this evidence is not deemed sufficient to establish a custom or 
trade usage of extending 30-day credit, it does show that it was 
not unusual to extend credit for considerable periods of time. 
That such a practice or course of dealing also existed between 
complainant and respondent is borne out by the fact that re- 
spondent, without complaint, extended credit to complainant in 
other instances as previously mentioned. This course of dealing 
indicates that payment and delivery were not concurrent condi- 
tions. Moreover, even if they were concurrent conditions, re- 
spondent waived the right to insist on payment at the time of 
delivery of the potatoes or the invoices by consistently accepting 
delayed payments. Under these circumstances, respondent could 
not cancel the contract without giving complainant a reasonable 
time within which to pay for the potatos delivered and not yet 
paid for. Wood v. W. E. Sexton Co., 275 Fed. 660 (3rd Cir. 
1921) ; Pipe & Contractors Supply Co. v. Mason & Hanger Co., 
181 App. Div. 317, 168 NYS 740 (1918) ; 75 A.L.R. 609; 46 Am. 
Jur., Sales, § 274; 3A Corbin on Contracts § 722. On the basis 
of the entire record, it is our conclusion that respondent’s failure 
to deliver the balance of the potatoes was without reasonable 
cause in violation of section 2 of the act. 


We come now to the matter of damages. The general measure 
of damages for breach of contract of sale by non-delivery of the 
produce is the difference between the contract price of such 
produce and the market or current price at the time and place 
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for delivery specified in the contract. Pearce-Young-Angel Co., 
Inc. V. Turlock Frozen Foods, Inc., 18 A.D. 43. Such market 
value may be established by the price paid for comparable goods 
purchased to replace those not received. 


Under the terms of the contract between the parties, the time 
of delivery was September 1959, through April 1960. This was 
an f.o.b. sale, the place of delivery being Avoca, New York, and 
the market value there governs. Complainant’s evidence shows 
that, following receipt of respondent’s letter of repudiation dated 
November 16, 1959, Raymond Klein instructed Simon Klein to 
obtain one or more contracts from other sources for the balance 
of potatoes due from respondent, but that Simon Klein was un- 
successful in doing so and was compelled to purchase potatoes 
on an individual load basis in New York, Pennsylvania, and 
Florida. These purchases, which are set forth in Finding of Fact 
12, plus the additional freight charges paid for Florida ship- 
ments, form the basis of complainant’s claim of damages. Re- 
spondent contends in his brief that the prices paid by complain- 
ant for such potatoes were completely out of line with the prices 
of chipping potatoes for sale in Western New York. 


Simon Klein testified with respect to his efforts to purchase 
replacement potatoes as follows: 


“Well I tried up in the New York State area. I also 
tried in the Johnstown area, the places I knew would 
have the chipping quality potatoes, and these places I 
went to they would not sell me a block of potatoes. They 
had nothing to offer. 


“Well, the market had advanced, and it was very hard 
to purchase potatoes from anyone and in fact a lot of— 
quite a few I had called on the phone they were having 
a hard time to purchase potatoes against their own con- 
tract... .” 


This witness further testified that the potatoes purchased by 
him were comparable to those contracted for from respondent 
and that the prices paid were in line with the prevailing market 
for potatoes guaranteed to chip on arrival. He also testified that 
in April and May the only comparable potatoes available were 
those in Florida which do not give as many chips as Northern 
potatoes. This was corroborated by one of respondent’s wit- 
nesses, Robert M. Wyatt, plant superintendent of Gordon Foods, 
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Roanoke, Virginia. John Popovich testified that Simon Klein 
asked him for a contract for potatoes to chip on arrival but he 
could not give Klein one because the farmers would not sell. He 
also testified that the potatoes sold to Klein on an individual basis 
graded 85 percent of U.S. No. 1 or better and that the prices 
were at the market. William Kenney of Ken-Chips, Inc., testi- 
fied that the potatoes he sold to Simon Klein graded better than 
88 percent of U.S. No. 1; that the prices charged were those pre- 
vailing in the market; and that the prices would have been the 
same for potatoes grading 88 percent of U.S. No. 1. Richard 
Goodrich of Avoca, New York, one of respondent’s witnesses, 
testified that Klein tried to buy potatoes from him on either a 
contract or individual load basis but he had none to sell. 


It further appears from the evidence that the price of pota- 
toes to chip on arrival was higher throughout the period in ques- 
tion than for potatoes for table use, or to be stored or cured for 
several weeks prior to chipping. Robert M. Wyatt testified that 
the price differential between the two types of chipping potatoes 
was 35 cents per bag. R. J. Babbin, of Babbin & Harmon, Inc., 
Atlanta, New York, which is approximately 14 miles from Avoca, 
testified that the differential was as high as $3 per bag during 
the period, and Carl Fleishman, Cohocton, New York, stated it 
was as much as $2 per bag. Babbin also testified that potatoes 
to chip on arrival were not available in his area in November 
1959, except for a few loads. In a letter to complainant dated 
February 11, 1960, he stated, in part as follows: 


“Due to the tremendous demand since September, the 
potatoes fit to cook on arrival have been gone for quite 
some time. In fact, the small supply left now, I don’t 
think would cure before Hastings starts. 


“I do appreciate your past inquiries on supplies and 
sorry under the circumstances that we couldn’t help you 
out. 


“Last potatoes guaranteed to chip on arrival that left 
here went for $5.50 f.o.b.” 


Respondent testified in support of his position that during the 
1959-60 season he purchased from 16 different growers in West- 
ern New York a total of 78,783 hundredweight of potatoes and 
grew a total of 61,196 hundredweight. Respondent submitted a 
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tabulation showing the prices at which he states he sold these 
potatoes on an f.o.b. basis, with a guarantee that they would 
chip on arrival. Also submitted by respondent was a tabulation 
of f.0.b. sales by Babbin & Harmon, Inc. The price ranges of such 
sales, excluding potatoes sold by respondent on pre-season con- 
tracts, are as follows: 


Stowe Babbin & Harmon, Ince. 
Purchased Grown 
Nov. - 1959 $2.65 - 3.10 1.90 - 3.25 $2.75 - 3.10 
Dec. - 1959 2.60 - 3.00 1.90 - 3.00 2.65 - 8.25 
Jan. - 1960 2.60 - 3.50 2.00 - 2.65 2.70 - 4.05 
Feb. - 1960 3.50 - 3.85 8.50 - 3.70 2.50 - 4.85 
Mar. - 1960 3.50 - 6.00 8.00 - 3.50 


In addition, Ellery Mahany, potato buyer for M. P. Clark, Inc., 
Strasburg, Pennsylvania, testified that potatoes guaranteed to 
chip on arrival were sold by his company at not less than 15 
cents over the prices paid by him for 100-pound bags which were 
as follows: November, $2.60—$3; December, $2.50—$3; January, 
$2.60—$4; February, $3.50—$3.75; and one load on March 5, 
1960, at $3.75. 


No evidence was submitted to show the grade or quality of the 
potatoes sold by respondent, Babbin & Harmon, Inc., and M. P. 
Clark, Inc. In the absence of such evidence, the prices cited are 
of little value in determining market value of the potatoes in- 
volved in this proceeding. Assuming that the higher prices 
quoted by them for November and December 1959 and January 
1960 were for potatoes of the kind and quality specified in the 
contract between complainant and respondent, then the prices 
paid by complainant for replacements are approximately the 
same. The only question arises concerning the replacements made 
in February and March 1960. As to this the testimony of Babbin 
indicates that the February prices realized by his company which 
were approximately the same or higher than those realized by 
respondent or M. P. Clark, Inc., were for potatoes not guaranteed 
to chip on arrival. On the basis of the evidence, it is concluded 
that complainant has sustained the burden of proving by a pre- 
ponderance of the evidence that it promptly and properly pur- 
chased the replacements at the best price obtainable. 


The contract between complainant and respondent called for 
33,450 bags of potatoes of which 5,303 bags were delivered, leav- 
ing a balance due of 28,147 bags. Complainant purchased 28,198 
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bags in replacement and its damages are based on the actual 
purchases. Under no circumstances is complainant entitled to 
recover on purchases exceeding the contract quantity. Accord- 
ingly, only the first 28,147 bags of potatoes purchased by com- 
plainant as replacements, including 5,364 bags of Florida pota- 
toes, may be used in computing damages. The delivered cost of 
these bags, including freight charges on the Florida shipments 
of $1.20 per bag, was $55,132.40 more than the cost of the same 
quantity under the contract between complainant and respondent. 
At the hearing, it was stipulated that respondent owed complain- 
ant $171.50 for empty bags returned by complainant. Com- 
plainant withdrew its claim for the alleged $10 advance to the 
driver of the shipment of November 4, 1959, and admitted 
owing respondent $1,694.40 for the eight loads not yet paid 
for. Therefore, the total amount due complainant is $53,- 
609.50. Reparation should be awarded complainant in that 
amount, with interest. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $53,609.50, with interest 
thereon at the rate of 5 percent per annum from March 1, 1960, 
until paid. 

The facts should be published. 

Copies hereof shall be served upon the parties. 


(No. 7716) 


QUALITY POTATO SALES, INC. v. M. P. CLARK, INC., AND GERARD 
J. ALBERT, INC. PACA Docket No. 8426. Decided April 3, 1962. 


Weight of Evidence—Jurisdiction of Secretary— 
Dismissal 


The weight of the evidence is to the effect that M. P. Clark, Inc., did not 
purchase or authorize the purchase of the potatoes in question and the 
complaint is dismissed as to this respondent. The Secretary has no juris- 
diction to consider the complaint against Gerard J. Albert, Inc., as this 
complaint was not filed within the statutory period. The complaint as to 
this respondent is also dismissed. 


Cavanaugh, Mittelstaed, Sheldon, Heide & Hartley, of Kenosha, Wisconsin, 
for complainant. Respondent M. P. Clark, Inc., pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on May 8, 1961, complainant is 
seeking reparation in the amount of $1,097.50, alleged to be the 
purchase price of a carload of potatoes sold and delivered to re- 
spondents in June 1960. 


Copies of the formal complaint, together with copies of the 
Department’s report of investigation, were served upon respond- 
ents on May 25, 1961. A copy of the report of investigation was 
served upon complainant’s attorneys on the same date. Respond- 
ent M. P. Clark, Inc. filed an answer on June 8, 1961, denying 
that it purchased the said potatoes from complainant and deny- 
ing any liability therefor. Respondent Gerard J. Albert, Inc. did 
not file an answer. 


The parties did not request an oral hearing, although the 
amount involved is more than $500, and the case was handled 
in accordance with the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Pursuant to such 
procedure, complainant requested that the complaint and at- 
tached exhibit be considered as its opening statement. Respond- 
ent M. P. Clark, Inc. filed an answering statement and com- 
plainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Quality Potato Sales, Inc., is a corporation 
whose address is R.F.D. + 2, Box 245, Kenosha, Wisconsin. 


2. Respondent M. P. Clark, Inc., is a corporation whose ad- 
dress is 27 North Jackson Street, Strasburg, Pennsylvania. 
Respondent Gerard J. Albert, Inc., is a corporation whose ad- 
dress is R.F.D. +1, North Kingston, Rhode Island. At the time 
of the transaction involved herein, both respondents were 
licensed under the act. 


3. On or about June 7, 1960, complainant entered into nego- 
tiations with Ellery S. Mahany, an employee of M. P. Clark, Inc., 
concerning the sale of a shipment of U. S. No. 1, White Sebago 
potatoes, to be shipped to A. E. Albert & Sons, Springfield, Mas- 
sachusetts. 


4. The potatoes were shipped in 100-pound bags, in car 
FGEX 38813, from Loxley, Alabama, in interstate commerce, to 
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Springfield, Massachusetts. Complainant has not been paid the 
purchase price for the potatoes. 


5. An informal complaint was filed against M. P. Clark, Inc. 
on December 29, 1960, which was within 9 months after accrual 
of the alleged cause of action. A formal complaint was filed 
against Gerard J. Albert, Inc. on May 8, 1961, which was not 
within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant has alleged in its formal complaint that it sold a 
carload of potatoes to respondents M. P. Clark, Inc. and Gerard 
J. Albert, Inc., for an agreed price of $1,097.50; that complain- 
ant shipped and delivered to respondent Gerard J. Albert, Inc., 
at the request of respondent M. P. Clark, Inc., the potatoes in 
question; that the potatoes were accepted by Gerard J. Albert, 
Ine. upon arrival at destination; and that Gerard J. Albert, Inc. 
has failed and refused to pay the agreed purchase price of 
$1,097.50. 


No informal complaint was filed in this proceeding against 
Gerard J. Albert, Inc. and the formal complaint against this re- 
spondent was not filed within 9 months after accrual of the 
cause of action therein alleged. The Secretary, therefore, has no 
jurisdiction to consider the complaint against Gerard J. Albert, 
Inc., and the complaint as to this respondent must be dismissed. 


Respondent M. P. Clark, Inc. denies in its answer, and in its 
answering statement, that it purchased the potatoes from com- 
plainant, and denies that Ellery S. Mahany was authorized to 
buy or sell any potatoes for M. P. Clark, Inc., and states that 
Mahany’s job with M. P. Clark, Inc. in Florida “was to check 
the loading of cars and trucks.” A letter addressed to the Depart- 
ment by Mahany, which is attached to the report of investiga- 
tion as Exhibit No. 8, states that, “Mr. Clark had nothing to do 
with this or these transactions. He had advised me by telephone 
that he could not at present use any additional potatoes from 
Alabama.” The weight of the evidence is to the effect that M. P. 
Clark, Inc. did not purchase or authorize the purchase of the 
potatoes in question. The complaint as to M. P. Clark, Inc., there- 
fore, should be dismissed. 

ORDER 


The complaint as to both respondents is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 7717) 


In re GRANDE RIO IMPORT Co., INC. PACA Docket No. 8651. 
Decided April 4, 1962. 


Application for Licensed Denied 


The nature of the felony conviction of respondent’s president renders re- 
spondent unfit to engage in the business of a commission merchant, 
dealer, or broker under the act. Respondent’s application for a license 
is denied. 

Mr. Richard W. Merryman, for complainant. Respondent pro se. Mr. John 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seqg.). On Jan- 
uary 20, 1962, the Grande Rio Import Co., Inc., a corporation 
organized and existing under the laws of the State of Texas, 
applied to the Regulatory Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of 
Agriculture, for a license under the act to engage in business 
as a commission merchant, dealer, or broker handling fresh and 
frozen fruits and vegetables in interstate and foreign commerce. 
On February 7, 1962, the Director, Fruit and Vegetable Division, 
filed a notice to show cause why a license should not be denied 
to respondent because of a false and misleading statement in the 
application and a prior felony conviction of respondent corpora- 
tion’s principal stockholder and president. A copy of the notice 
to show cause and a copy of the rules of practice were served 
upon respondent. 


On February 13, 1962, respondent filed, in effect, an admission 
of the facts alleged in the notice to show cause. The matter was 
referred to John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 47.30(c) of the rules of practice (7 CFR 
47.30(c)). On March 5, 1962, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and récom- 
mending that respondent’s application for a license be denied. 
No exceptions to the hearing examiner’s report were filed. 
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FINDINGS OF FACT 


1. Respondent, Grande Rio Import Co., Inc., is a corporation 
organized and existing under the laws of the State of Texas 
whose business address is King and West Hidalgo, Raymond- 
ville, Texas, and whose post office address is P. O. Box 801, 
Raymondville, Texas. The officers and stockholders of respondent 
corporation are Nichlos Lawrence Martini, president and owner 
of 51 percent of the stock, Catherine Lorrain Baird, secretary- 
treasurer and owner of 25 percent of the stock, and Agnes Mar- 
tini, vice-president and owner of 24 percent of the stock. 


2. On May 9, 1960, Nichlos Lawrence Martini, president of 
respondent corporation, was arrested in Houston, Texas, on a 
charge of swindling, a felony. On or about September 12, 1960, 
after having been found guilty of this charge, he was sentenced 
to two years’ imprisonment at the Texas Department of Cor- 
rections, Huntsville, Texas. He was discharged on or about 
November 1, 1961, after serving approximately 13 months. 


3. Respondent’s application for a license filed on its behalf 
by its president states that Nichlos Lawrence Martini served 
only four months of the sentence described in Finding of Fact 2. 


CONCLUSIONS 


Section 4(d) of the act (7 U.S.C. 499d(d)) provides, in per- 
tinent part, as follows: 


* * * Tf * * * the Secretary finds that the applicant 
is unfit to engage in the business of a commission mer- 
chant, dealer, or broker because the applicant, * * * or 
in case the applicant is a corporation, any officer or 
holder of more than 10 per centum of the stock, prior 
to the date of the filing of the application * * * was con- 
victed of a felony in any State or Federal court, or 
because the application contains a materially false or 
misleading statement made by the applicant or by its 
representative on its behalf, * * * the Secretary may 
refuse to issue a license to the applicant. 


The nature of the felony conviction of respondent’s president 
renders respondent unfit to engage in the business of a commis- 
sion merchant, dealer, or broker under the act. Cf. In re Law- 
rence LaRose, 17 A.D. 177 (1958) ; In re Harold Lambert Dick- 
man, 17 A.D. 1162 (1958). Accordingly, respondent’s application 
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for a license should be denied. We do not consider the false or 
misleading statement contained in the application with respect 
to the period of time served by respondent’s president material 
to the issue of respondent’s fitness for a license under the act 
(see Finding of Fact 3). 


ORDER 
Respondent’s application for a license is denied. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 7718) 


O. D. HuFF, JR., INC. v. M. PAGANO & SONS, INc. PACA Docket 
No. 8546. Decided April 11, 1962. 


Failure to Pay—Reparation 


Respondent accepted the shipment and is ordered to pay to complainant the 
balance of the contract price. 

Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on September 1, 1961, complain- 
ant seeks reparation from respondent in the amount of $97.54, 
alleged to be the balance due on the purchase price of a truck- 
load of watermelons sold to respondent in June 1961. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
September 29, 1961. A copy of the report of investigation was 
served upon complainant on the same date. Respondent filed an 
answer to the complaint on October 6, 1961, denying liability to 


complainant, 
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Since the amount involved in this proceeding is under $500, 
the issues were submitted in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules 
of practice. Pursuant to such procedure, complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, O. D. Huff, Jr., Inc., is a corporation whose 
address is Post Office Box 208, McIntosh, Florida. 


2. Respondent, M. Pagano & Sons, Inc., is a corporation 
whose address is 59 Brooklyn Terminal Market, Brooklyn, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act, 


8. On or about June 6, 1961, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
truckload of watermelons consisting of 1,330 melons at an agreed 
price of $611, f.o.b. Florida shipping point. 


4. On or about June 5, 1961, complainant shipped the water- 
melons in question from Chiefland, Florida, and on June 6, 1961, 
diverted the shipment to respondent at Brooklyn, New York. 


5. Upon arrival of the shipment at destination, and before 
the truck was unloaded, respondent called complainaint by tele- 
phone and complained that some of the melons had popped open. 
Following this conversation, respondent accepted the shipment. 


6. On or about June 23, 1961, respondent sent complainant a 
check for $513.46, representing the invoice price of $611 less 
a deduction of $52.77 for 114 watermelons “cracked & popped 
open,” and a deduction of $44.77 for freight charges on the 114 
melons. 


7. The formal complaint was filed on September 1, 1961, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


There is no question here but that respondent bought the 
watermelons and accepted delivery of them upon arrival. In 
making payment, respondent deducted $97.54 from the invoice 
price for 114 melons claimed to have been unmerchantable. The 
question before us is respondent’s liability for that amount. 
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By accepting the shipment, respondent became liable for the 
contract price, subject to its right to claim damages for breach 
of contract on the part of complainant. The burden of proving 
both the breach and damages is on respondent. 


No Federal inspection was made of the watermelons at des- 
tination, so we have no proof from that source as to either the 
number of unsatisfactory melons in the load or the cause of the 
trouble. While it appears that some of the melons were in an 
unmerchantable condition on arrival or shortly thereafter, re- 
spondent has failed to establish that the load arrived in an 
abnormally deteriorated condition or that complainant otherwise 
failed to deliver melons meeting contract requirements. Respond- 
ent’s claim that complainant instructed it to keep a record of the 
melons that popped, which was evidently construed by respond- 
ent as an admission by complainant of liability for such melons, 
is not supported by the evidence. Complainant’s telegram to re- 
spondent dated June 13, 1961, expressly denied any such instruc- 
tion. 

From the evidence before us, we conclude that respondent’s 
failure to pay complainant the full purchase price of the water- 
melons was in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $97.54, with 
interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $97.54 with inter- 
est thereon at the rate of 5 percent per annum from July 1, 1961, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 7719) 


WALLACE FRUIT & VEGETABLE COMPANY v. H. JACOBS POTATO 
Co. PACA Docket No. 8507. Decided April 11, 1962. 


Rejection Without Reasonable Cause—Damages 


Respondent’s rejection of the shipment was without reasonable cause and 
complainant is awarded damages. 
Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on July 17, 1961, complainant seeks 
reparation from respondent in the amount of $492.80, alleged 
to be the damage sustained by complainant as a result of the 
unlawful rejection of a carload of cabbage sold to respondent 
in January 1961. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on August 5, 1961. A copy of the report of investigation was 
served upon complainant on the same date. Respondent filed an 
answer to the complaint on August 24, 1961, denying that he 
purchased the cabbage and alleging that he agreed as an accom- 
modation to complainant that he would try to sell the cabbage. 


Since the amount involved herein is under $500, the issues 
were submitted in accordance with the shortened method of 
procedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Willard U. Wal- 
lace, Jack C. Wallace, J. W. Wallace, Jr., and Mrs. J. W. Wallace, 
Sr., doing business as Wallace Fruit & Vegetable Company, whose 
address is P. O. Box 929, Edinburg, Texas. 
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2. Respondent is an individual, Henry G. Jacobs, doing busi- 
ness as H. Jacobs Potato Co., whose address is Wickham Avenue, 
Mattituck, Long Island, New York. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about December 27, 1960, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of U. S. No. 1 green cabbage, small to medium size, 
in mesh sacks, at an agreed price of $1.90 per sack, delivered 
Brooklyn, New York. Shipment was to be made on December 29, 
1960. 


4. Complainant shipped on December 29, 1960, from Edin- 
burg, Texas, to respondent at Brooklyn, New York, 738 sacks of 
U. S. No. 1 green cabbage, small to medium size, in car PFE 
11690. 


5. On or about December 30, 1960, complainant sent respond- 
ent an invoice for a net amount of $788, accompanied by a draft 
for that amount directing respondent to pay $788 to the First 
National Bank, at Edinburg, Texas. 


6. Car PFE 11690 was late in arriving at destination and on 
January 6, 1961, complainant wired respondent that, “I HAVE 
PUT A TRACER ON CAR AND WILL LET YOU KNOW AT 
EARLIEST POSSIBLE MOMENT.” On January 10, 1961, re- 
spondent sent complainant the following wire: “CAR NUMBER 
PFE 11690 REFUSE DUE TO POOR QUALITY CAN NOT 
ACCEPT CAR.” On January 13, 1961, complainant wired re- 
spondent that, “WE CANNOT GUARANTEE DELIVERY 
DATE WE GUARANTEED SHIPPING DATE AND FILLED 
THAT BUT THE LATE DELIVERY SHOULD BE TAKEN 
UP BETWEEN YOU AND THE RAILROAD.” 


7. On January 11, 1961, at 11:10 A.M., a restricted inspec- 
tion of the cabbage in car PFE 11690 was made by the U. S. 
Department of Agriculture, at the request of complainant, at 
Brooklyn, New York, and the report of the inspection showed 
the following as to quality, condition, and grade: 


“Quality: Clean, heads generally hard, mostly fairly 
well trimmed, some well trimmed. Grade de- 
fects average 4%, insect damage and burst 
heads. 
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“Condition: Fresh and crisp. Wrapper leaves fairly 
good green color. Average 5% damage by 
fresh bruising scattered through pack. No 
decay. 


“Grade: U.S. No. 1, Green, small to medium.” 


8. On January 11, 1961, complainant wired respondent, in 
part, as follows: “REGARDING PFE 11690 BILLED TO 
YOURSELF AT BUSHWICK YARD ... BROOKLYN, N. Y. 
HAVING RECEIVED YOUR WIRE REGARDING CONDI- 
TION AND GRADE OF CAR WE ORDERED GOVERNMENT 
INSPECTION ... HAVING RECEIVED THIS WE CANNOT 
PULL THE CAR OUT OF YOUR BILLING .. .” 


9. Respondent refused to accept the cabbage pursuant to his 
wire quoted in Finding of Fact No. 6. The carload of cabbage 
was abandoned to the railroad by complainant, and subsequently 
complainant collected a railroad claim for delayed arrival and 
market loss for a net amount of $295.20. After deducting from 
the purchase price of $788 the amount realized by complainant 
on the railroad claim, there remains a balance of $492.80 due 
complainant. Respondent has failed and refused to pay com- 
plainant this balance. 


10. The formal complaint was filed on July 17, 1961, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent’s answer to the complaint was in the form of a 
letter addressed to the Department on August 16, 1961, in which 
he stated that ‘‘we feel we are not liable in the matter ...,” “We 
never ordered this car .. .,” “The car arrived and the customers 
refused to buy same as the heads were soft... .,”” and “We never 
gave Wallace Fruit any confirmation on this car.” Respondent 
alleged in his answering statement that the carload of U. S. No. 
1 cabbage was shipped to respondent upon consignment and upon 
the express agreement and understanding that it would be sold 
for complainant’s account. Respondent further alleged that the 
quality of the cabbage was not as represented and specified, and 
that “because of its poor quality it was unacceptable to respond- 
ent’s customers and could not be sold to them.” Respondent con- 
tends that he agreed to undertake to sell the cabbage for com- 
plainant’s account provided the cabbage was of good quality and 
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that delivery was made to the Brooklyn freight yard within six 
days. Respondent says the car did not arrive within six days, 
but “arrived as late as January 10, 1961,” and that respondent 
immediately took a load from the car to a chain grocery store for 
inspection, and that the purchasing agent for the store found 
the cabbage to be soft and unsuitable for sale to its customers; 
and further, that respondent’s personal inspection showed the 
cabbage to be of poor quality and he felt it would be unwise and 
harmful to his business to proceed in offering the same for sale 
to other customers. 


Having alleged that this was a consignment transaction, rather 
than a purchase and sale, the burden is upon respondent to prove 
such allegation by a preponderance of the evidence. Respondent 
has not sustained this burden. The invoice and the draft drawn 
on respondent by complainant, and forwarded to him on Decem- 
ber 30, 1960, is evidence which indicates a sale of the cabbage 
to respondent. This invoice lists 738 sacks cabbage, at $1.90, for 
a total price of $1,402.20, less estimated freight of $614.20, leav- 
ing a net invoice price of $788. As far as the record shows, 
respondent made no objection to the information listed thereon 
or to the sale indicated by the invoice. As a matter of fact, re- 
spondent never denied purchasing the cabbage until after he was 
served with a copy of the formal complaint. This denial came 
more than 7 months after the transaction took place. Respond- 
ent’s telegram to complainant on January 10, 1961, stated that 
respondent was refusing the car due to poor quality of the cab- 
bage. On the basis of the evidence, we conclude that this was a 
purchase and sale of the carload of cabbage, and not a con- 
signment transaction as claimed by respondent. 


The evidence does not support respondent’s contention that 
the cabbage was of poor quality or that the heads were soft. The 
contract was for U. S. No. 1 green cabbage, small to medium 
size, in mesh sacks. The Federal inspection of the cabbage made 
at Brooklyn, New York, on January 11, 1961, showed the cab- 
bage to be clean, heads generally hard, and no decay. The cab- 
bage graded U. S. No. 1, Green, small to medium size. On the 
basis of the Federal inspection of the cabbage at destination, we 
must conclude that respondent’s rejection of the cabbage was 
without reasonable cause and in violation of section 2 of the act. 
Moreover, respondent had already constructively accepted the 
shipment prior to the time he wired complainant that he was 
refusing the car. In taking a “load” of cabbage from the car and 
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transporting it to one of respondent’s customers for inspection 
and prospective purchase, respondent thereby exercised dominion 
over the shipment which was inconsistent with a rejection, and 
such action constituted an acceptance of the cabbage. Having 
accepted the cabbage, and in the absence of a breach of the con- 
tract by complainant, respondent became liable to complainant 
for the purchase price thereof. Respondent could not then re- 
pudiate the contract and reject the car. 


Complainant sent respondent a wire on January 18, 1961, 
that it was selling the carload of cabbage for respondent’s ac- 
count and would hold him liable for any loss sustained. However, 
complainant was unable to sell the cabbage and states that it was 
forced to abandon the shipment to the carrier for freight charges. 
Complainant states that it collected from the railroad a net 
amount of $295.20 for delayed delivery and market loss, which 
reduces complainant’s damages resulting from respondent’s rejec- 
tion of the shipment from the original net invoice price of $788 
to $492.80. Complainant should be awarded reparation in the 
amount of $492.80, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $492.80, with interest thereon 
at the rate of 5 percent per annum from February 1, 1961, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 7720) 


EDWARD TRIBOLET, SR. AND EDWARD TRIBOLET, JR. v. CRANE DIS- 
TRIBUTING COMPANY. PACA Docket No. 8252. Decided April 
12, 1962. 


Partnership—Admission of Liability 
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It is concluded that respondent dealt with complainant as a partnership 
and that the individual debts of the partners may not be set off against 
money owed to complainant. 

Moss, Lyon & Dunn, of Los Angeles, California, for complainant. Mr. Bernard 
B. Laven, of Los Angeles, California, for respondent. Mr. John S. Grif- 
fin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on September 22, 1960. Complain- 
ant seeks to recover the sum of $7,936.23, which is alleged to 
be the amount due from respondent on 24 lots of tomatoes 
shipped to respondent in 1960 to be sold for the account of com- 
plainant. It also seeks to recover the sum of $400.50 which is 
alleged to be excessive brokerage charged by respondent. 


A copy of the Department’s report of investigation was served 
upon complainant on December 27, 1960. A copy of the formal 
complaint and a copy of the report of investigation were served 
upon respondent on the same date. An answer was filed by re- 
spondent on January 11, 1961, wherein he denies owing any sum 
to complainant and alleges that Edward Tribolet, Jr. executed 
to respondent a promissory note for the sum of $12,000 which 
has not been paid. The answer further alleges that the failure to 
pay the amount of the note is a matter of litigation in the 
Superior Court of the State of California. 


An oral hearing was held at Los Angeles, California, on July 
21, 1961. Two witnesses testified for complainant and two wit- 
nesses testified for respondent. A number of exhibits were re- 
ceived in evidence. Both parties were represented at the hearing 
by counsel. Briefs and suggested findings of fact and conclusions 
were filed by each of the parties. 


FINDINGS OF FACT 


1. Complainant is and was at the time of the transactions in- 
volved in the complaint a partnership composed of Edward Tri- 
bolet, Sr. and Edward Tribolet, Jr. The address of the partner- 
ship is 347 Twickenham: Street, Los Angeles, California, 
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2. Respondent is an individual, Ray M. Crane, doing business 
as Crane Distributing Company, whose address is 254 Wholesale 
Terminal Building, 746 South Central Avenue, Los Angeles, 
California. At the time of the transactions involved herein, he 
was licensed under the act. 


3. On or about February 15, 1960, complainant and respond- 
ent entered into a written agreement whereby complainant ap- 
pointed respondent as exclusive agent for the marketing and dis- 
tribution of all carloads and truckloads of green tomatoes re- 
ceived, packed and shipped by complainant for exportation from 
Mexico through Nogales, Arizona, or other points of export for 
the 1960 season commencing about February 15 and ending about 
June 30. It was further agreed that respondent was to advance 
$20,000 to complainant; that respondent was to pay complainant 
the net proceeds of each load within 30 days from the date of 
shipment; and that respondent was to receive a commission of 
$65 per carload lot or equivalent on all sales made by him on 
behalf of the complainant. 


4. Pursuant to the foregoing contract, respondent advanced 
$20,000 to complainant. During the period March 14 through 
May 7, 1960, complainant shipped from Mexico to respondent in 
Nogales, Arizona, 17 carloads and 6 truckloads of tomatoes as 
follows: 


Car or 40 lb. 60 lb. 20 Ib. 
Date truck Crates Crates Flats 
March 14 PFE 3695 528 
March 21 PFE 44848 589 
March 24 PFE 48408 594 
March 25 PFE 10682 594 
March 28 PFC 48325 567 
April 2 Truck 477 605 
April 8 PFE 47529 594 
April 10 PFE 64311 679 25 
April 14 Truck 481 260 
April 16 PFE 8995 602 
April 18 PFE 63774 639 
April 20 PFE 62991 520 
April 21 PFE 8242 585 
April 22 PFE 3168 594 
April 238 PFE 6145 594 
April 24 Truck 525 498 
April 24 Truck 775 


April 26 PFE 41833 770 
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Car or 40 lb. 60 lb. 20 Ib. 

Date truck Crates Crates Flats 
April 27 PFE 7175 594 51 
April 29 PFE 41195 595 139 
May 2 Truck 294 507 

May 6 PFE 7164 655 

May 7 Truck 199 903 
Total 11,939 1,105 2,988 


5. Respondent sold the tomatoes for complainant’s account in 
the United States. On August 12, 1960, respondent submitted to 
complainant a final accounting showing a balance due complain- 
ant from the sale of the tomatoes of $7,936.23, after deducting 
the advance of $20,000. 


6. On the 17 carloads of tomatoes respondent deducted com- 
mission of $65 per car regardless of the number of packages 
contained therein, or a total of $1,105. On the truck shipments, 
consisting of a total of 2,751 40-pound crates and 2,773 20-pound 
flats, respondent charged a commission of $533.72. 


7. The contract entered into by the parties did not define a 
“carload lot” or its “equivalent.”” The average number of 40- 
pound crates in the 15 cars shipped which contained such crates 
was approximately 613. A standard or average carload of Mexi- 
can tomatoes packed in 20-pound flats crossing at Nogales, Ari- 
zona, during the shipping season of 1960 consisted of 1,200 flats. 
Using these averages the equivalent charge at $65 per car is 
10.6¢ for .a 40-pound crate and 514 cents for a flat, or $291.61 
and $152.52, respectively for the crates and flats in the 6 truck- 
loads. The total of these figures, $444.13, is $89.59 less than the 
amount charged complainant. 


8. The correct net proceeds due complainant from respondent 
is $8,025.82. No part of this amount has been paid to complain- 
ant by respondent. 


9. The formal complaint was filed on September 22, 1960, 
which was within 9 months after the cause of the action accrued. 


CONCLUSIONS 


In the formal complaint, complainant alleged it was a partner- 
ship; that it consigned 24 lots of tomatoes to respondent; and 
that respondent has failed to pay the net proceeds of $7,936.23. 
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Respondent admits that this sum is due and owing. However, it 
appears to be respondent’s contention that he contracted with the 
two Tribolets as individuals and, therefore, he is entitled to set 
off the net proceeds due on the tomatoes against the sum of 
$12,000 due respondent from Edward Tribolet, Jr., on a promis- 
sory note. In this connection, the evidence shows that on or about 
April 13, 1960, Edward Tribolet, Jr., together with others, ex- 
ecuted a promissory note to respondent in the sum of $12,000, 
in a transaction other than the one involved herein. On October 
5, 1960, this note was assigned by respondent to one Leonard H. 
Gowdy, who on the following day brought suit in the Superior 
Court of the State of California in and for Los Angeles County 
to recover the amount of the note. A writ of attachment was 
issued by this court against all credits, personal property and 
money in the possession of respondent. 


At the time of the hearing on July 21, 1961, the court suit 
was still pending but the Sheriff’s Department had issued an 
order on July 6, 1961, releasing the attached credits held by 
respondent. Complainant states in its reply brief that the fol- 
lowing judgment was issued by the court on August 30, 1961: 


“It is ordered, adjudged and decreed that the third 
party claimant Edward Tribolet, Sr. and one of the de- 
fendants herein, Edward Tribolet, Jr., are partners in 
the firm and style of E. D. Tribolet & Son and are the 
owners of and entitled to possession of the funds here- 
inbefore set forth, to wit, $7,936.23 of credit held by 
Crane Distributing Company and that any attachment 
of said funds for the individual obligation of one of the 
partners is ineffective.” 


Since respondent had divested himself of the note prior to the 
filing of his answer, it would seem that he had no further in- 
terest therein upon which to base his claim of set off. In any 
event, it is our conclusion that Edward Tribolet, Sr., and Edward 
Tribolet, Jr., entered into the written contract as a partnership. 
Both of them testified that they entered into the transaction in 
question as partners; that they have been partners in growing 
ventures for many years; and that under their agreement the 
profits and losses were to be shared equally. They submitted in 
evidence a copy of their 1960 California Income Tax return show- 
ing that it was prepared as a partnership, E. D. Tribolet & Son. 
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The return covers the operations of this partnership at Guasaze, 
Sinaloa, Mexico, the place where the tomatoes involved herein 
were grown. A similar return was filed with the Federal Gov- 
ernment. As pointed out by respondent the Tribolets are not 
referred to in the contract as partners. Nevertheless, the contract 
refers to them in the singular as “Grower-Packer Shipper” and 
states ‘‘whose main office is 466 Grand Ave., Nogales.” 


Inasmuch as respondent dealt with complainant as a partner- 
ship, the individual debts of the partners may not be set off 
against money owed to complainant. Whatever sum respondent 
held as a result of the transaction he held for the partnership. 
Respondent’s failure to pay complainant the net proceeds from 
the sale of the tomatoes was in violation of section 2 of the act. 


Complainant alleged in the formal complaint that 24 lots of 
tomatoes were shipped to respondent by railroad and truck. Ac- 
cording to a tabulation filed by complainant with the Department 
on October 6, 1960, it shipped to respondent 17 carloads and 6 
truckloads of tomatoes. It is concluded that 23 loads were shipped 
by complainant as set forth in Finding of Fact No. 4. It is also 
stated in the tabulation that respondent charged total commis- 
sions of $1,700.50 ($1,170 for carloads and $530.50 for truck- 
loads). However, in complainant’s opening brief it is stated that 
the commissions charged totaled $1,638.72. The evidence indi- 
cates that this latter figure is correct. The only question raised 
by complainant is whether this amount is in excess of that to 
which respondent is entitled under the contract. 


The written contract provides that complainant will pay to 
respondent “. . . a commission of $65.00 per carload lot or equiv- 
alent on all sales made by the Distributor in behalf of the 
Grower-Packer-Shipper.” Complainant contends that the amount 
of commission on both the carloads and truckloads should be 
computed on the basis of a standard carload as defined in a letter 
dated September 15, 1960, contained in the report of investiga- 
tion. This letter which was sent by R. H. Bertelson, an employee 
of the Department at Nogales, Arizona, to George W. Winfrey, 
an employee of the Department at Los Angeles, California, states 
that the common or standard carload of Mexican tomatoes cross- 
ing at Nogales during March and April 1960 was 400 crates 
for 60-pound wire-bound crates, 650 for 40-pound wire-bound 
crates and 1,200 for flats. On this basis, complainant computes 
the commission of $65 per car to be 13 cents, 10 cents, and 514 
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cents, respectively, for each of the three types of packages, or a 
total of $1,501.89 for the 23 shipments. However, an error was 
made in that the unit commission should be approximately 16 
cents for each 60-pound crate ($65 divided by 400 crates). 


Crane testified that it has been his practice over a period of 
years to charge $65 for carloads of produce regardless of weight 
or number of packages, and to make the same charge for truck- 
loads based on the minimum weight contained in the applicable 
railroad tariff for a particular commodity. He further testified 
that in this transaction the minimum weight applied in com- 
puting the commission for the packages shipped by truck was 
20,000 pounds as set forth in Supplement 3 to Freight Tariff 
14-K, I.C.C. 1644. This tariff, a copy of which was submitted in 
evidence by respondent, specified a minimum carload weight of 
20,000 pounds, except for tomatoes where the minimum weight is 
21,420 pounds. Crane was unable to give a convincing explana- 
tion for applying the lower minimum. In computing the minimum 
weight of a truckload respondent states that he used a gross 
weight of 44 pounds for the 40-pound crate and 20.8 pounds for 
the flats. 


It is our opinion that the written contract provides for a com- 
mission of $65 per load for rail shipments regardless of weight 
or number of packages and the same charge for truckloads 
which are the equivalent of a carload. The only remaining ques- 
tion is what is the “equivalent” of a carload for purposes of 
computing the commission for truckloads. Both Tribolets deny 
having any knowledge of the custom or practice of using the 
carrier minimum weight for computing truckload commissions. 
In the absence of convincing evidence of such custom, it seems to 
us that the average number of packages of the several types 
shipped should be used in computing the commission rather than 
the minimum gross weight specified by the railroad. Further- 
more, it seems to us that the best evidence of the average of 40- 
pound crates in a carload is the average number in the 15 car- 
loads involved in this proceeding which was approximately 613. 
In the absence of any other evidence, the average number of 
20-pound flats in a car is considered to be 1,200 as stated in 
Bertelson’s letter. 


As set forth in Finding of Fact No. 7, the commission charged 
on the 40-pound crates and the flats should have been $291.61 
and $152.52, respectively, or a total of $444.13. This is $89.59 
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less than that charged by respondent. Adding this amount to 
the reported net proceeds of $7,936.23, makes $8,025.82. Repara- 
tion should be awarded complainant in that amount, with in- 


terest. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $8,025.82 with 
interest thereon at the rate of 5 percent per annum from June 
1, 1960, until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7721) 


SHELBY FARMS v. WELLWORTH PICKLE COMPANY. PACA Docket 
No. 8435. Decided April 16, 1962. 


Petition for Rehearing Denied 


The petition for rehearing does not set forth good reason why the evidence 
now sought to be presented was not adduced at the hearing and there- 
fore the petition is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING PETITION FOR REHEARING 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued February 28, 1962, awarding reparation of 
$1,107.50 to complainant against respondent. A petition for re- 
hearing was filed by respondent on March 5, 1962, which was 
within 10 days after receipt of a copy of the order. Such filing 
operated as an automatic stay of the order in accordance with 
section 47.24(a) of the rules of practice (7 CFR 47.24(a)). 
Complainant filed an answer to the petition on March 23, 1962. 


In the order of February 28, 1962, it was concluded that com- 
plainant was entitled to the total purchase price of the four 
truckloads of cabbage sold to and accepted by respondent, less 
certain amounts due respondent, including damages of $1,063.50 
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sustained by respondent on the first load by reason of a breach 
of contract on the part of complainant. It was further concluded, 
in effect, that the evidence was not sufficient to support re- 
spondent’s counterclaim for damages in an unstated amount for 
processed salad made from the first load of cabbage which had 


to be destroyed. 


Respondent in its petition states that the report of investiga- 
tion made by the Department indicates that the value of the 1,240 
cases of salad was $2.62 per case and that complainant made no 
objection to this report. Repondent asks that the proceeding be 
reopened so that it may be permitted to produce additional 
testimony regarding the value of the cases of salad. Complainant 
objects to the granting of the petition on the ground that re- 
spondent was given ample opportunity to present evidence of its 
claimed loss at the original oral hearing and that a further hear- 
ing would result in additional expense to complainant in bring- 
ing witnesses to such hearing. 


At the outset it should be pointed out that the portion of the 
report of investigation apparently referred to by respondent 
concerns the following statements made to the Department inves- 
tigator by respondent’s attorney on March 9, 1961: 


“Kohlreiter figured his loss of $2.62 per case on 1,240 
cases (not 1,250) would amount to $3,248.80. He did not 
make it clear whether the $2.62 case price was the 
actual cost involved in putting up a case of relish or 
whether it represented the selling price. Kohlreiter 
when questioned later on told me that he thought the 
price could be reduced.” 


No evidence concerning the claimed loss of $2.62 per case was 
offered by respondent at the oral hearing. It was stated in the 
order of February 28, 1962, that the statement of loss in the 
report was completely inadequate as proof of respondent’s 
claimed damages. We are still of that same opinion. 


The petition for rehearing does not set forth good reason why 
the evidence now sought to be presented was not adduced at the 
original hearing. It is our view that both parties had ample 
opportunity to present evidence with respect to all facets of the 
controversy. In Venezia Bros. v. A. G. Shore Co., 17 A.D. 164, 
it was stated: 
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“To permit the rehearing of a proceeding for the sub- 
mission of evidence which could have been submitted 
in the original hearing would eliminate the essential ele- 
ment of finality.” 


The petition for rehearing is hearby denied. The order of Feb- 
ruary 28, 1962, is reinstated and the reparation awarded in that 
order shall be paid within 30 days from the date of this order. 


This order shall be published and copies shall be served upon 
the parties. 


(No. 7722) 


C. A. B. PRODUCE Co. v. IDEAL TOMATO COMPANY, INC. PACA 
Docket No. 8469. Decided April 19, 1962. 


Acceptance—Liability 


Since respondent accepted the shipment and failed to establish a breach 
of the contract on the part of complainant, respondent is liable for the 
contract price. 

Mr. Nasib Karam, of Nogales, Arizona, for complainant. Mr. Heard H. 
Sutton, of Memphis, Tennessee, for respondent. Mr. Frederick W. Wood- 
ley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 7, 1961, and the 
formal complaint was filed on May 23, 1961. Complainant seeks 
to recover $675, which is alleged to be the balance of the pur- 
chase price of tomatoes sold to respondent in January 1961. 


A copy of the report of investigation made by the Department 
was served upon complainant on June 13, 1961. A copy of the 
report of investigation and a copy of the complaint were served 
upon respondent on June 17, 1961. 


Respondent filed an answer on July 10, 1961, alleging that, in 
a long distance telephone conversation, Ted Pace represented 
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himself as broker for complainant and offered for sale 625 flats 
of U. S. No. 1 Star Breaker and light pink tomatoes of fine 
quality at $2.50 per flat and that respondent accepted his offer 
on the basis of inspection at respondent’s plant. Respondent fur- 
ther alleges that no mention was made of acceptance final terms. 
In conclusion, respondent alleges that the tomatoes shipped were 
not in accordance with the contract; that Pace authorized re- 
spondent to sell them for complainant’s account; and that the 
net proceeds realized on resale were remitted to complainant. 


Although the amount involved herein exceeded $500, neither 
party requested an oral hearing. Pursuant to section 47.20 of 
the rules of practice, the shortened method of procedure was 
followed. Complainant filed an opening statement; respondent 
filed an answering statement; and complainant filed a statement 
in reply. 

FINDINGS OF FACT 


1. Complainant, C. A. B. Produce Co., is a corporation whose 
address is Post Office Box 75, Nogales, Arizona. 


2. Respondent, Ideal Tomato Company, Inc., is a corporation 
whose address is 182 East Webster Avenue, Memphis, Tennessee. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about January 25, 1961, in the course of interstate 
commerce, complainant contracted to sell to respondent 600 flats 
of vine-ripened tomatoes, Pe-Ga brand, consisting of 27 4x5 size, 
180 5x5 size, and 393 5x6 size, at $2.50 per flat, f.0.b. acceptance 
final Nogales, Arizona. At that time, the tomatoes were in com- 
plainant’s warehouse near Nogales, Arizona, having been re- 
ceived by complainant from Mexico. The contract was negotiated 
between the parties by Ted Pace of Nogales, Arizona. Following 
the sale, complainant sent respondent the following telegram: 


“CONFIRMING SALE THROUGH TED PACE 600 
FLATS PEGA BRAND VINE RIPENED TOMATOES 
27 FOUR FIVES 180 FIVES 393 FIVE SIXES AT 
$2.50 ALL UP FOBA ACCEPTANCE FINAL NO- 
GALES, ARIZONA TED SAYS HE WILL LOAD TO- 
MORROW JAN. 26th. PLEASE AIRMAIL CHECK.” 


4, Respondent ordered a truck in California to pick up the 
tomatoes at Nogales. On January 26, 1961, 625 flats of tomatoes 
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meeting contract specifications were loaded at Nogales, Arizona, 
and shipped to respondent at Memphis, Tennessee. Complainant 
sent to respondent that same day the following telegram: 


“RE-WIRE YESTERAY TRUCK LICENSE 2A4-106S 
TENN. CHAS LIBERTO LINES LOADED AND 
PULLED OUT 6:00 P.M. TODAY WITH ADDI- 
TIONAL 25 FLATS FIVE SIXES SAME LABEL 
SAME PRICE AND TERMS.” 


5. The load of tomatoes arrived at Memphis, Tennessee, early 
on January 29, 1961. Respondent ordered a federal inspection 
which was made at 9 a.m., that same day. The tomatoes were 
certified to be as follows: 


“Quality: Stock is clean, well developed, well to fairly 
well formed, and smooth to fairly smooth. Grade defects 
average 3%, chiefly scars and catfaces. 


“Condition: Average approximately 15% turning, 55% 
ripe. In most samples 2 to 15%, some none, average 5% 
decay, Watery Soft Rot, mostly early, some in advanced 
stages. In most samples 20 to 75%, some 4 to 8%, some 
none, average approximately 20% damaged by slightly 
sunken discolored areas, generally occurring over the 
shoulders, including 6% seriously damaged. 


“Grade: Now contains approximately 45% U.S. No. 1 
quality, 25% soft, 5% decay, 20% slightly sunken, dis- 
colored areas, generally occurring over the shoulders. 


“Remarks: Remainder of trailer loaded with Oranges 
in cartons on which inspection was not requested. Per- 
centage of U. S. No. 1 quality shown at applicant’s 


request.” 


6. On January 29, 1961, respondent sent complainant a tele- 
gram requesting that the tomatoes be handled for complainant’s 
account. Complainant sent the following telegram in reply on 
January 30, 1961: 


“REGARDING YOUR WIRE TODAY WE REFER 
YOU TO OUR CONFIRMATION WIRE OF JANU- 
ARY 25th. and 26th. THIS DEAL CONSUMATED 
THROUGH YOUR BROKER TED PACE FOBA AC- 
CEPTANCE FINAL NOGALES ARIZONA TED 
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PACE YOUR BROKER NOT OURS WE EXPECT 
YOU ACCEPT LOAD AND PAY INVOICE BY CER- 
TIFIED CASHIERS CHECK UNLESS WE RECEIVE 
PAYMENT WITHIN 4 DAYS WE WILL TURN 
MATTER OVER TO PACA.” 


7. Respondent sold the tomatoes and realized net proceeds 
of $887.50 which amount was remitted to complainant. 


8. The formal complaint was filed on May 23, 1961, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Bill Anthony, sales manager of complainant, stated that on 
January 25, 1961, Ted Pace came to complainant’s office and 
warehouse about 3 miles from Nogales, Arizona, and offered to 
purchase for respondent 600 flats of pink tomatoes, Pega brand, 
at $2.50 per flat; that he told Pace he would sell the tomatoes 
to respondent only on an f.o.b. acceptance final Nogales, Arizona, 
basis because of difficulties with respondent on prior loads; and 
that Pace agreed to purchase on that basis. Anthony further 
testified that Pace on several occasions in the past had purchased 
tomatoes from him for and on behalf of respondent, in each 
instance representing himself to be the broker and agent of 
respondent. According to Anthony, Pace was personally known 
in Nogales as a buying broker of tomatoes for certain firms and 
it is the custom for these brokers to represent the purchasers 
even though the commission is paid by the seller. 


David Katzman, vice-president and manager of respondent, 
stated that on January 25, 1961, Pace telephoned and repre- 
sented himself as the agent and broker for complainant; that 
Pace offered to sell to respondent 625 flats of U. S. No. 1, Star 
Breaker and light pink tomatoes of fine quality at $2.50 per flat; 
and that he (Katzman) accepted this offer on the basis of inspec- 
tion at respondent’s plant. Katzman further stated that neither 
he nor Pace mentioned the term f.o.b. acceptance final in their 
conversation. Katzman denied that Pace acted or was authorized 
to act as the broker or agent of respondent in this transaction, 
or at any time; denied that Pace was a buying broker or was 
known as a buying broker to respondent; and denied that there 
was any custom in Nogales, Arizona, for brokers to represent 
purchasers, or that such custom was known to respondent. 
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Since complainant contends that Pace was the authorized agent 
of respondent, complainant has the burden of proving such con- 
tention by a preponderance of the evidence. In addition to the 
affidavit of Anthony, complainant relies upon a statement in a 
letter from Pace to the Department, dated February 20, 1961, 
reading “This part load of vine-ripe tomatoes was purchased by 
me for Ideal Tomato Co. on Fob acceptance final basis.” This 
statement not under oath is not sufficient to establish that Pace 
was respondent’s authorized agent. Admittedly, complainant paid 
Pace the commission in this transaction which would seem to 
indicate that Pace was complainant’s agent or broker in the 
transaction. Complainant submitted no evidence to corroborate 
the statements of Anthony as to a custom in Nogales whereby 
the shippers pay the commission to buying brokers. There is no 
convincing evidence that Pace had been involved in previous 
transactions between complainant and respondent. It is concluded 
that complainant has failed to sustain the burden of proving 
that Pace was respondent’s agent in this transaction. 


Respondent admits purchasing the tomatoes from Pace as 
agent of complainant but contends that the terms were other 
than those claimed by complainant. The evidence supports com- 
plainant’s position that the basis of sale was f.o.b. acceptance 
final Nogales, Arizona, and does not support respondent’s posi- 
tion that the tomatoes were represented as U. S. No. 1 grade 
at Nogales. The most convincing evidence of the terms orally 
agreed upon is the confirming telegram (Finding of Fact No. 3) 
sent by complainant to respondent immediately after the sale 
on the basis of information supplied by Pace. Respondent re- 
ceived this telegram on January 26 but made no objection to the 
terms set forth therein. Furthermore, respondent wrote a letter 
to complainant on January 31, 1961, stating that Pace repre- 
sented the tomatoes to be very fine quality, and light pink and 
star breaker color, and that the tomatoes received were not as 
represented. In this letter, respondent did not deny that the sale 
was on an f.o.b. acceptance final basis and it did not claim that 
the tomatoes were represented to be U. S. No. 1 grade when 
shipped. Assuming that Pace represented the tomatoes to be of 
fine quality, there is no evidence that they were not. To the con- 
trary, it appears that Pace inspected some of the tomatoes on 
January 25, 1961, and in a letter to respondent dated March 21, 
1961, Pace said the tomatoes were number one quality from 
breakers to pink. 














PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 21 A.D. 401 





406 


It is our conclusion that the basis of sale agreed upon by both 
complainant and respondent was “f.o.b. acceptance final.” This 
term is defined in section 46.41(m) of the applicable regulation 
(7 CFR 46.41(m)) as follows: 


“*F.o.b. acceptance final’ or ‘Shipping point acceptance 
final’ means that the buyer accepts the produce at 
shipping point and has no right of rejection. Suitable 
shipping condition does not apply under this trade 
term. The buyer does have recourse for a material 
breach of contract, providing the shipment is not re- 
jected. The buyer’s remedy under this type of contract 
is by recovery of damages from the seller and not by 
rejection of the shipment.” 


Since respondent accepted the tomatoes and has failed to es- 
tablish any breach of the contract on the part of complainant, 
it is liable for the purchase price unless the contract was mu- 
tually canceled by the parties. In this connection Katzman states 
in the answer that on January 29, 1961, he reported to Pace by 
telephone the quality and condition of the tomatoes on arrival 
and Pace advised him to accept the tomatoes and handle them 
for complainant’s account. However, in a letter to the Depart- 
ment dated March 8, 1961, Katzman stated that Pace told re- 
spondent to go ahead and handle the tomatoes and he would do 
something at a later date. Katzman also states that later, when 
he advised Pace of respondent’s loss on resale, Pace said that 
complainant would not do anything about the loss. In our opinion, 
respondent has failed to establish that either complainant or 
Pace agreed to have the tomatoes sold by respondent for com- 
plainant’s account. 


The failure of respondent to pay complainant the balance of 
the purchase price of the tomatoes is in violation of section 2 
of the act. Reparation should be awarded complainant in the 
amount of $675, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $675, with interest thereon at the 
rate of 5 percent per annum from March 1, 1961, until paid. 


The facts shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 7723) 


Ross DEAL v. MUNSON PRODUCE COMPANY, AND MUNSON PRO- 
DUCE COMPANY v. Ross DEAL. PACA Dockets No. 8389 and 
No. 8390. Decided April 23, 1962. 


Purchaser and Not Agent—Liability 


It is concluded that Munson was not acting as agent but was the purchaser 
of the seven loads of watermelons and is therefore liable for the total 
purchase price. 


Complainant and respondent, pro se. Mr. William W. Bargeron, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed in PACA Docket No. 8389 
on April 12, 1961, Ross Deal seeks to recover from Marion 
Thomas Munson, doing business as Munson Produce Company, 
the sum of $1,924.78, which is alleged to be the purchase price 
of seven truckloads of watermelons sold to Munson during June 
and July 1960. In the formal complaint filed in PACA 8390 on 
February 23, 1961, Marion Thomas Munson, doing business as 
Munson Produce Company, seeks to recover from Ross Deal, the 
sum of $343.77, which is alleged to be the purchase price of one 
truckload of watermelons sold to Ross Deal on or about July 15, 
1960. 


In Docket No. 8389, a copy of the Department’s report of in- 
vestigation was served upon complainant on April 26, 1961. A 
copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on April 26, 1961. Re- 
spondent filed an answer on May 8, 1961, alleging that the water- 
melons were purchased by him on behalf of Hybels’ Produce 
Company and that he sold the watermelons purchased for Hybels’ 
Produce Company to himself and applied the cost of the water- 
melons against an amount due him from Hybels’ Produce Com- 
pany. Respondent requested an oral hearing. 


In PACA Docket No. 8390, a copy of the Department’s report 
of investigation was served upon complainant on March 11, 1961. 
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A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on March 11, 1961. Re- 
spondent filed an answer on March 27, 1961, admitting liability 
for the amount claimed. 


An oral hearing of both proceedings was held at Tampa, 
Florida, on August 30, 1961. Ross Deal was present at the hear- 
ing, and he and one additional witness testified on his behalf. 
Munson was not represented at the hearing and no evidence was 
offered on his behalf. 


FINDINGS OF FACT 


1. Ross Deal is an individual whose address is Falling Waters 
Road, Chipley, Florida. At the time of the transactions involved 
herein, Deal was licensed under the act. 


2. Marion Thomas Munson is an individual, doing business as 
Munson Produce Company, whose address is Post Office Box 
11365, Tampa, Florida. At the time of the transactions involved 
in these proceedings, Munson was licensed under the act. 


3. On or about June 15, 1960, in the course of interstate com- 
merce, Ross Deal agreed to sell to Hybels’ Produce Company, 
Kalamazoo, Michigan, an undetermined amount of watermelons. 
It was further agreed that Marion Thomas Munson would act 
as the agent of Hybels’ Produce Company in connection with the 
purchase and shipment of said watermelons. 


4. During the period June 27 through July 7, 1960, Munson 
purchased 23 truckloads of watermelons from Ross Deal. Munson 
shipped 16 of the truckloads from Chipley, Florida, to Hybels’ 
Produce Company at Kalamazoo, Michigan. Hybels’ Produce 
Company received these loads and paid Deal for them. The other 
seven loads were resold by Munson for his own account in Michi- 
gan and Illinois. Hybels’ Produce Company refused to pay Deal 
for these seven loads. 


5. Ross Deal sold the seven loads of watermelons to Munson 
believing that Munson was acting as agent for Hybels’ Produce 
Company when in fact Munson purchased them for himself. 


6. On or about July 8, 1960, Munson disclosed to Ross Deal 
that he was not acting in his capacity as agent of Hybels’ Pro- 
duce Company in regard to the seven loads of watermelons and 
that he would pay Ross Deal the total purchase price of 
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$1,924.78, f.o.b. Chipley, Florida. No part of this amount has 
been paid. 


7. On or about July 15, 1960, in the course of interstate com- 
merce, Munson sold to Deal one truckload of watermelens for a 
total price of $218.77, f.o.b. Cordele, Georgia, including $15 for 
packing and $5 for straw. At Deal’s request, the load was 
shipped from Cordele, Georgia, to Cohn & Gordon, Chicago, 
Illinois, and Munson advanced to the truck driver $125. The 
melons were accepted by the receiver but Deal has not paid Mun- 
son the agreed price, plus the advance, or a total of $343.77. 


8. The informal complaint in PACA Docket No. 8389 was 
filed on September 28, 1960, which was within 9 months after 
accrual of the cause of action therein. The informal complaint in 
PACA Docket No. 8390 was filed on December 9, 1960, which 
was within 9 months after accrual of the cause of action therein. 


CONCLUSIONS 


In PACA Docket No. 8390, Ross Deal admitted in his answer 
and also at the oral hearing that he owed the amount of $343.77 
to Munson Produce Company. However, Deal contends that this 
sum should be set off against the larger amount to which he is 
entitled in PACA Docket No. 8389. 


Ross Deal’s uncontroverted testimony establishes that as the 
result of two conversations with Hybels’ Produce Company, one 
on or about June 15, 1960, and the other several months prior 
thereto, he agreed to sell to that eompany an undetermined 
amount of watermelons, with Marion Thomas Munson acting as 
Hybels’ Produce Company’s agent in purchasing such melons. 
Deal’s testimony also establishes that at the time the seven loads 
of watermelons were inspected and accepted by Munson at Chip- 
ley, Florida, he believed Munson to be acting in his capacity as 
agent for Hybels’ Produce Company. The evidence clearly estab- 
lishes that Munson was not acting as Hybels’ Produce Company’s 
agent in connection with these seven loads of watermelons. Ac- 
cording to the testimony of Ross Deal and Miss Carma Lee 
Owens, one of Deal’s employees, Munson said on or about July 
8, 1960, that these melons were his and he would pay for them. 
They also testified that Munson said he would sell melons from 
Cordele, Georgia, to Deal who could credit the purchase price 
against the amount owed by Munson. Deal testified that the load 
involved in PACA Docket No. 8390 was purchased pursuant to 








410 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 21 A.D. 410 


this agreement. There is also in the record a note to Deal from 
Munson, which was in response to Deal’s letter of August 22, 
1960, stating “I did not intend Hybel paying all the loads,” and 
a letter to Deal from Hybels’ Produce Company, denying any 
knowledge of the seven loads of watermelons. On the basis of 
this evidence and in the absence of any evidence to the contrary 
by Munson, it is concluded that Munson was not acting as an 
agent of Hybels’ Produce Company in connection with seven 
loads of watermelons and that he was the purchaser of the said 
seven loads of watermelons and is therefore liable for the total 
purchase price. His failure to pay for the seven loads of water- 
melons is in violation of section 2 of the act. 


Reparation should be awarded to Ross Deal in the amount of 
$1,581.01, which is the difference between the total purchase 
price of the seven truckloads of watermelons and the purchase 
price of the truckload of watermelons purchased by Deal from 
Munson on or about July 15, 1960, with interest. 


ORDER 


Within 30 days from the date of this order, Marion Thomas 
Munson, doing business as Munson Produce Company, shall pay 
to Ross Deal, as reparation, the sum of $1,581.01, with interest 
thereon at the rate of 5 percent per annum from August 1, 1960, 
until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7724) 


SAN RAFAEL DISTRIBUTORS, INC. v. QUALITY TOMATO Co. PACA 
Docket No. 8441. Decided April 25, 1962. 


Admission of Liability—Counterclaim— 
Failure to Prove 


It is concluded that respondent failed to prove the allegations in his counter- 
claim and that respondent is liable to complainant for the full purchase 
price of the two shipments of tomatoes. 

Mr. Nasib Karam, of Nogales, Arizona, for complainant. Mr. Jack L. Odbert, 
of Sacramento, California, for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on April 17, 1961, complainant 
seeks reparation against respondent in the amount of $3,723.72, 
alleged to be the unpaid purchase price of two carloads of toma- 
toes sold and delivered to respondent in December 1960. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
May 15, 1961. A copy of the report of investigation was served 
upon complainant’s attorney on the same date. Respondent filed 
an answer to the complaint on May 25, 1961, denying that he has 
failed and refused to pay the purchase price of the tomatoes, and 
alleging that in January 1961, respondent contacted complainant 
with the intention of making arrangements to pay the amount 
due, but that complainant refused to accept the payment, and 
still refuses to accept it. Respondent also asserted in his answer 
a counterclaim against complainant for damages in the amount 
of $404.42. 


Although the amount involved herein is in excess of $500, the 
parties did not request an oral hearing, and the issues were sub- 
mitted in accordance with the shortened method of procedure 
provided for in section 47.20 and the rules of practice. Pursuant 
to such procedure, complainant requested that the complaint and 
attached exhibits, along with the Department’s report of inves- 
tigation, be considered as complainant’s opening statement. Re- 
spondent’s attorney submitted an answering statement on behalf 
of his client which was a partial admission of liability. 


FINDINGS OF FACT 


1. Complainant, San Rafael Distributors, Inc., is a corpora- 
tion whose address is P. O. Box 1408, Nogales, Arizona. At the 
time of the transactions involved herein, complainant was li- 
censed under the act. 


2. Respondent is an individual, Albert Royle McQuiston, do- 
ing business as Quality Tomato Co., whose address is 2630 Fifth 
Street, Sacramento, California. At the time of the transactions 
involved herein, respondent was licensed under the act. 


8. On or about December 17, 1960, in the course of interstate 
and foreign commerce, complainant sold to respondent a carload 
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of Mexican tomatoes in car PFE 10585, consisting of 650 lugs, 
at $2 per lug, plus duties, freight, crossing and unloading 
charges, for a total invoice price of $2,035.35, f.o.b. Nogales, 
Arizona. 


4. On or about December 21, 1960, in the course of interstate 
and foreign commerce, complainant sold to respondent a carload 
of Mexican tomatoes in car PFE 6010, consisting of 650 lugs, at 
$1.50 per lug, plus duties, freight and crossing charges, for a 
total invoice price of $1,688.37, f.o.b. Nogales, Arizona. 


5. Complainant shipped, on or about December 17, 1960, from 
Nogales, Arizona, to respondent at Sacramento, California, the 
tomatoes referred to in Finding of Fact 3. The tomatoes were 
inspected by a U. S. Department of Agriculture inspector at 
Nogales, Sonora, Mexico, on December 16, 1960, and were certi- 
fied as U. S. No. 1 grade. 


6. On or about December 21, 1960, respondent’s representa- 
tives, who personally inspected the tomatoes in car PFE 6010 
prior to the purchase, transferred the tomatoes to a truck pro- 
cured by them and transported the tomatoes to respondent at 
Sacramento, California. These tomatoes had been inspected at 
Nogales, Sonora, Mexico, by a U. S. Department of Agriculture 
inspector on December 17, 1960, and were certified as U. S. No. 
1 grade. 


7. The tomatoes referred to in Finding of Fact No. 6 arrived 
at Sacramento, California, on or about December 24, 1960. An 
inspection, restricted to the top layer on the truck, was made by 
a U. S. Department of Agriculture inspector, who reported 5 
to 25%, average approximately 18%, of the tomatoes damaged by 
sunken discolored areas generally occurring over the shoulders 
of the tomatoes, and 1%4 of 1% decay. 


8. Respondent accepted the tomatoes referred to in the fore- 
going findings of fact, but has failed and refused to pay com- 
plainant the agreed purchase prices therefor. There is due and 
owing to complainant from respondent the sum of $3,723.72. 


9. The formal complaint was filed on April 17, 1961, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Respondent’s asserted defense that he has not failed and re- 
fused to pay the purchase price of the tomatoes in question, but 
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instead has sought to make “arrangements to pay same” whereas 
complainant refused to accept such payment, and still refuses to 
accept it, is wholly without substantiation in the record. In point 
of fact, respondent’s attorney stated to the Department in the 
answering statement submitted on behalf of respondent that, with 
the exception of the claimed “offset,” his client had no defense 
to this claim, and that no formal defense would be made on re- 
spondent’s behalf. Since this constitutes an admission of liability, 
except as to the counterclaim, the only question for determination 
is whether respondent has established his counterclaim for dam- 


ages. 


Attached to the report of investigation, as Exhibit No. 4, is a 
letter to the Department from complainant, dated March 9, 1961, 
stating that respondent’s representatives personally inspected the 
tomatoes in car PFE 6010 at Nogales and that after purchasing 
them, respondent’s representatives secured a truck and trans- 
ferred the tomatoes to the truck, which was not refrigerated. 
Complainant stated that respondent’s representatives took pos- 
session of the load and shipped it themselves, in a truck which 
was not only unrefrigerated but was also overloaded. Complain- 
ant stated that after arrival of the tomatoes at destination, re- 
spondent told complainant in a telephone conversation that he 
lost money on the shipment and asked for an allowance. Com- 
plainant says he offered to grant respondent an allowance of 50 
cents per lug, or a total sum of $325, if he would remit imme- 
diately the entire amount due complainant on both cars. Respond- 
ent did not comply with this condition. The evidence indicates 
that respondent later requested an allowance of $404.42. On April 
14, 1961, complainant’s attorney notified the Department that 
complainant was willing to give respondent an allowance in the 
amount of $404.42 if payment of the balance was made without 
delay and without the necessity of having to go through with 
the formal proceeding. Respondent did not comply with the con- 
ditions of complainant’s second offer. 


Respondent has alleged that the tomatoes in question “were 
not of the quality contracted for and were in an unsaleable con- 
dition,” and that respondent sustained damages in the amount of 
$404.42. In support of his position, respondent relies upon the 
inspection at Sacramento, which is set forth herein in Finding 
of Fact No. 7. It is not clear to us just what breach on the part 
of complainant respondent is alleging. If he means that the toma- 
toes did not conform to the contract at Nogales, the inspection 
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made by the U. S. Department of Agriculture at Nogales showed 
the tomatoes to be of U. S. No. 1 grade, although no grade was 
specified in the contract. If respondent is relying upon the suit- 
able shipping condition warranty, there is a serious question in 
our minds as to whether this warranty applies, since the toma- 
toes were unloaded from the car at Nogales and transferred to 
a truck and were then transported by respondent to Sacramento. 
There is nothing in the evidence to establish that this manner of 
transportation was contemplated by the parties at the time of 
the sale. Even if the suitable shipping condition warranty did 
apply, we do not think the tomatoes were abnormally deterio- 
rated upon arrival, since the 18 percent damage found in the 
tomatoes at Sacramento is only slightly above the tolerance per- 
mitted for tomatoes of U. S. No. 1 grade at destination. As a 
final point, respondent has submitted no evidence to prove that 
he sustained damages in the amount of $404.42. 


On the basis of the evidence, we conclude that respondent is 
liable to complainant for the full purchase price of the two ship- 
ments of tomatoes in the total amount of $3,723.72. Respondent’s 
failure to pay this amount promptly to complainant was in vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation, with interest, and the facts should be published. The 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $3,723.72, with 
interest thereon at the rate of 5 percent per annum from January 
1, 1961, until paid. 

The counterclaim is dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies of this order shall be served upon the parties. 


(No. 7725) 


J. H. BARNES v. M. P. CLARK, INC. PACA Docket No. 8358. 
Decided April 26, 1962. 


F.o.b. Sale—Liability 
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It is concluded that this was an f.o.b. sale and that the implied warranty of 
suitable shipping condition is applicable. Since respondent failed to show 
a breach of warranty on the part of complainant, respondent is liable 
for the purchase price. 

Mr. Harold J. Borofsky, of Philadelphia, Pennsylvania, for complainant. Mr. 
Ralph W. Eby, Jr., of Lancaster, Pennsylvania, for respondent. Mr. D. 
Charles Valsing, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
An informal complaint was filed on September 15, 1960. The 
formal complaint was filed on January 10, 1961. Complainant 
requests an award of reparation in the amount of $2,165.75, 
which is alleged to be the balance of the f.o.b. purchase price 
due from respondent in connection with the sale to respondent 
by complainant on April 21, 1960, of certain lots of white pota- 
toes grown by complainant. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 15, 1961. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. 


Respondent filed an answer to the formal complaint on April 
5, 1961, denying the existence of the contract of sale as alleged 
by complainant and alleging, instead, that the agreement between 
the parties provided for respondent’s selling the potatoes in ques- 
tion on a commission basis. Respondent denies that any balance 
is due complainant on account of these transactions. An oral 
hearing was held in Lancaster, Pennsylvania, on September 27, 
1961. Each party was represented by counsel. One witness testi- 
fied on behalf of complainant. Five witnesses testified on behalf 
of respondent. Each party filed proposed findings of fact and 
conclusions of law. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, J. H. Barnes, whose address 
is Post Office Box 577, Hastings, Florida. 


2. Respondent, M. P. Clark, Inc., is a corporation whose ad- 
dress is 27 North Jackson Street, Strasburg, Pennsylvania. At 
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the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On April 21, 1960, in contemplation of movement in inter- 
state commerce, complainant sold to respondent his 1960 white 
potato crop, at the market price current on the respective dates 
of shipment, less 25¢ per hundredweight, cash payment, f.o.b. 
complainant’s potato grader at complainant’s farm in Hastings, 
Florida. 


4. Respondent was represented in Hastings, Florida, by its 
agent, Ellery Mahaney, and the potatoes involved herein were 
at all times, after grading and prior to shipment, available for 
Mahaney’s inspection at complainant’s grader. 


5. Commencing on or about April 25, 1960, and ending on 
or about May 28, 1960, complainant shipped from Hastings, 
Florida, potatoes meeting contract requirements, with both the 
destination and the mode of transportation being specified by 
respondent’s agent, Ellery Mahaney. 


6. Respondent, or persons buying through respondent, paid 
the shipping charges for all the potatoes involved herein. 


7. Respondent has paid complainant $2,815.86 in connection 
with these transactions. 


8. The informal complaint was filed on September 15, 1960, 
which was within 9 months after the causes of action herein 
arose. 

CONCLUSIONS 


The first issue presented herein for our consideration has to do 
with the terms of the agreement reached between the parties 
relative to the potatoes which are the subject-matter of this ac- 
tion. Respondent takes the position, as revealed in the testimony 
given by its president, M. P. Clark, at the oral hearing, that 
respondent agreed to “‘handle” as much of complainant’s potato 
crop as it could, in consideration of which complainant agreed 
to guarantee the potatoes “on the other end” with respect to 
chipping quality and freedom from decay. Upon direct examina- 
tion the witness testified that the potatoes had been satisfactory 
with respect to chipping and that the expression, “the other end,” 
referred to the final destination of the potatoes as shipped by 
respondent and included New York, Massachusetts, Canada, 
Ohio, and Georgia, where respondent had customers with chipp- 
ing plants to whom he supplied potatoes for chipping. 


iS 


— a ee es ee ee lr e!lUlLl|hCOU 


BARNES v. M. P. CLARK, INC. 417 
Cite as 21 A.D. 414 


Complainant’s position on this question is that he sold his 
1960 crop of white potatoes to respondent on an f.o.b. Hastings, 
Florida, basis, with respondent’s agent, Mahaney, having the 
right to inspect the potatoes at complainant’s grader at any time. 


In reviewing the evidence, we are of the opinion that the sale 
was made by complainant to respondent on an f.o.b. Hastings, 
Florida, basis, and it is so concluded. While respondent states 
that complainant agreed to guarantee the potatoes against decay 
at destination, we do not think that either party contemplated 
any warranty that would assure respondent of potatoes free from 
all decay at any given destination. Rather, we think that the 
guarantee or warranty which complainant intended to give and 
which respondent understood that it was receiving was the im- 
plied warranty of suitable shipping condition which accompanied 
the f.o.b. sale and which is defined as meaning that the com- 
modity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the des- 
tination specified in the contract. 7 CFR 46.24(j). Since no ques- 
tion has been raised herein concerning the normality of trans- 
portation service and conditions afforded the potatoes in their 
interstate movements, and since it appears that complainant was 
informed by respondent’s agent, Mahaney, of the respective des- 
tinations of the various shipments, we concluded that the implied 
warranty of suitable shipping condition is applicable here. 


Respondent, in substance, takes the position that this warranty 
was breached by complainant, in that certain of the potatoes 
(confined by stipulation to eleven lots) arrived at contract des- 
tination abnormally deteriorated. As the party alleging the 
breach or breaches of the warranty by complainant, respondent 
has the burden of proving its allegations by a preponderance of 
the evidence. 


In reviewing the record we note that the only documentary evi- 
dence presented by respondent concerning the grade or condition 
of the potatoes at destination is contained in two Federal cer- 
tificates of inspection. The first of these certificates is dated June 
1, 1960, and covers the potatoes contained in car FGEX 32643, 
which was then at Worthington, Massachusetts. The certificate 
shows that at this time the load was composed of two different 
brands of potatoes, with the first lot, Trico Brand, being certified 
as to condition as having a range of 5 to 12%, average 8% Slimy 
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Soft Rot in all stages. The second lot continued in this car was 
branded New Florida Potatoes, and was certified as to condi- 
tion as having Soft Rot ranging from 1 to 9%, average 6% 
Slimy Soft Rot in all stages. The second certificate of inspection 
was dated June 1, 1960, and represented an inspection made in 
Pittsburgh of 154 bags of potatoes branded New Florida Pota- 
toes. These potatoes, which were stacked in the applicant’s store, 
were certified as having Soft Rot ranging from 2 to 35%, aver- 
age approximately 10%. 


In evaluating respondent’s proof, it must be remembered that 
the potatoes involved herein were not represented to be of any 
specific grade when sold by complainant. We are not prepared, 
therefore, to say that the certificates of inspection which we have 
just mentioned would support a conclusion that the potatoes rep- 
resented therein were not in suitable shipping condition when 
shipped from Hastings, Florida, some six or seven days earlier. 
This is especially true of the Pittsburgh inspection, which ap- 
peared to constitute only a portion of a truckload. In view of 
these considerations, and of the further fact that respondent 
has offered no proof of the condition at destination of the other 
nine lots in dispute, we are of the opinion, and do hereby con- 
clude, that respondent has failed to show a breach of warranty 
on the part of complainant. 


Respondent, therefore, owes complainant the balance of the 
purchase price, or $2,002. Its failure to pay this sum to com- 
plainant is in violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,002 with interest thereon 
at the rate of 5 percent per annum from June 1, 1960, until paid. 


The facts shall be published. 


Copies of the order shall be served upon the parties. 
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(No. 7726) 


HYBELS’ PRODUCE Co., INC. v. UNITED STATES FRuIT Co. PACA 
Docket No. 8364. Decided April 26, 1962. 


Acceptance—Breach of Warranty—Damages 


Respondent accepted the shipments and is liable to complainant for the pur- 
chase price less freight charges and damages suffered because of a breach 
of warranty on the part of complainant. 


Mr. Russell V. Carlton, of Kalamazoo, Michigan, for complainant. Mr. William 
D. Morgan, Produce Dealers’ Traffiiec Service, of Minneapolis, Minnesota, 
for respondent. Mr. Harry Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a eé seq.). 
An informal complaint was filed on June 20, 1960. The formal 
complaint was filed on January 6, 1961, in which complainant 
seeks an award of $11,256.20 in connection with the sale to re- 
spondent, during the months of March, April, and May 1960, of 
various lots of fruit and vegetables. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 10, 1961. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on March 8, 1961. Respondent filed 
an answer on March 22, 1961, denying any liability to complain- 
ant on account of these transactions, and asserting a counter- 
claim in the sum of $5,085.70. 


Pursuant to a request from respondent, an oral hearing was 
held in Minneapolis, Minnesota, on July 27, 1961. Each party 
offered the testimony of one witness. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Hybels’ Produce Co., Inc., is a corporation 
whose address is 241 South Pitcher Street, Kalamazoo, Michi- 
gan, At the time of the transactions involved herein, complain- 
ant was licensed under the act. 


2. Respondent is an individual, Harry Truppman, doing busi- 
ness as the United States Fruit Co., whose address is 827 South 
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Fourth Street, Minneapolis, Minnesota. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. On or about May 10, 1960, in the course of interstate 
commerce, complainant sold to respondent, through Marion Mun- 
son, complainant’s agent, fruit and vegetables in the quantities 
and at the prices indicated below, delivered Minneapolis, Minne- 
sota: 


(A) 300 crates corn @ $3.65 $1,095.00 
600 baskets radishes 30/8 oz. @ $2.05 1,280.00 

25 crates escarole @ $2.60 65.00 

40 crates endive @ $3.35 134.00 

16 crates celery cabbage @ $2.90 46.40 
$2,570.40 

(B) 100 half-bushel baskets grapefruit @ $2.875 $ 287.50 
200 half-bushel baskets grapefruit @ 2.750 550.00 

70 half-bushel baskets grapefruit @ 2.625 183.75 

800 crates celery (38 dozen) @ 3.720 1,116.00 
$2,137.25 

(C) 200 bushels Fancy peppers @ $7.25 $1,450.00 
100 bushels Medium peppers @ $4.60 460.00 

60 bushels eggplant @ $3.50 210.00 

80 cartons cucumbers @ $2.15 64.50 

34 bushels cucumbers @ $5.90 200.60 

60 crates Acorn squash @ $3.65 219.00 

26 crates Wade beans @ $4.50 117.00 

134 crates celery cabbage @ $2.90 388.60 
$3,109.70 


4. Complainant, pursuant to the contracts set forth above, 
delivered to respondent, from various points located outside of 
the State of Minnesota, fruit and vegetables meeting contract 
specifications, which commodities were received and accepted by 
respondent. 


5. Complainant issued its invoices numbered D-53838, 
D-53839, and D-53840 addressed to respondent. All of the in- 
voices were dated May 10, 1960, each of which contained sub- 
stantially the same information as is set forth, respectively, in 
Sections (A), (B), and (C) of Finding of Fact No. 3. 


6. Respondent has made no payment to complainant on ac- 
count of these transactions. 
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7. An informal complaint was filed on June 20, 1960, which 
was within 9 months after the causes of action herein arose. 


CONCLUSIONS 


The first issue presented for our consideration has to do with 
respondent’s failure to pay to complainant the contract price of 
the commodities set forth in Finding of Fact No. 3. There is no 
dispute regarding these transactions and the only determinations 
which must now be made are, first, the amount respondent is to 
be credited for freight paid by him; and, second, whether we 
should grant the allowance which respondent claims is due for 
certain commodities which were dumped from these shipments. 


With respect to the question of the amount of the freight 
charges paid by respondent, which are admittedly deductible, 
Harold Hybels, complainant’s only witness at the oral hearing, 
testified that respondent had paid a total of $2,001.53 in con- 
nection with these three shipments. Since this testimony is un- 
controverted, we accept this figure, $2,001.53, as freight charges, 
subtracting it from the contract price of $7,817.35, leaving 
$5,815.82. 


Respondent next urges that this amount be further reduced 
by sums of $388.60 and $46.40, or a total of $435, which is al- 
leged to be the total contract price of 150 crates of celery cab- 
bage received by respondent from complainant on May 13, 1960, 
and subsequently dumped by respondent on May 14. As evidence 
of the dumping respondent submitted a statement from his 
driver, Archie L. Owens, which stated that he (Owens) had 
dumped 150 crates of celery cabbage. Complainant, at the hear- 
ing, raised the question as to whether the condition of the celery 
cabbage on May 13 or May 14 was such as to justify its being 
dumped. Respondent pointed out that a Federal inspection had 
been made of 134 crates of the celery cabbage on May 13 and 
testified in substance that he thought the results of the Federal 
inspection justified the dumping. 


The Federal inspection of the celery cabbage in question was 
made while the produce was still on the truck, and under “Re- 
marks” on the inspection certificate it is noted that “Inspection 
and certificate restricted to above described product in 4 stacks 
nearest rear door.’”’ Under “Condition,” the celery cabbage was 
certified as follows: 








422 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 21 A.D, 419 


“Stock mostly fresh and crisp. Generally good green 
color. Most samples 1 to 3 stalks per crate (5 to 14%) 
some none, average 9% damaged by aphids. Most crates 
2 to 10 stalks per crates (11 to 45%) some none, aver- 
age approximately 20% decay, generally Bacterial Soft 
Rot in various stages, mostly early affecting 1 to 2 outer 
branches, some advanced affecting entire stalk.” 


Upon considering all of the evidence, we conclude that respond- 
ent has proved the dumping of the 150 crates of celery cabbage 
by Owens on May 14, 1960, and that the dumping was justified. 
While it is not alleged, nor does it appear from the evidence, 
that the celery cabbage was sold under any express warranty 
of quality, there remains the implied warranty of quality that 
the celery cabbage would at least be merchantable. That respond- 
ent was forced to dump the cabbage is ample proof that this 
warranty was breached by complainant. The measure of damages 
for breach of warranty is the difference in the value of produce 
meeting contract requirements, at the time and place of delivery, 
and the value of the produce actually delivered. In the absence 
of other evidence, we will take the contract price of $435 as evi- 
dence of the value the 150 crates of celery cabbage would have 
had, if it had conformed to the contract. From this figure we 
subtract the value of the cabbage actually delivered to respond- 
ent, which was dumped as being worthless, and obtain the figure 
of $435. Respondent’s damages, therefore, are deemed to be $435, 
which should be allowed as a credit to respondent in connection 
with these transactions and should be subtracted from the con- 
tract figure previously arrived at, $5,815.82, leaving $5,380.82. 


The next issue presented for our consideration herein has to 
do with certain deductions allegedly taken by respondent in the 
amount of $3,438.85 in connection with the purchase from com- 
plainant of certain lots of fruit and vegetables during March 
and April 1960. There appears to be a question both as to re- 
spondent’s authority to make these deductions, and to the exact 
amount which was thus taken. 


The evidence shows that the sales in question were made to 
respondent by Marion Munson, complainant’s agent. Munson, in 
a statement attached to the record as a part of the report of 
investigation, admitted that he allowed price adjustments to 
respondent totaling $3,180.35 in connection with these transac- 
tions. Since he was acting as the agent of complainant in these 
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transactions, and since no question has been raised regarding 
Munson’s authority in granting the deductions, we conclude that 
respondent was justified in deducting the allowances when re- 
mitting to complainant. Furthermore, while complainant alleges 
in the formal complaint that the amount of such deductions by 
respondent was $3,438.85, we think the weight of the evidence 
shows that the amount was actually $3,180.35, for not only is 
this the amount which Munson stated he granted to respondent 
as a deduction, but this is the amount which complainant itself, 
in the informal complaint filed with the Department, stated was 
the amount unpaid by respondent. Accordingly, we find that 
there is no merit in that part of complainant’s claim against 
respondent as it relates to the alleged unauthorized deductions 


by respondent. 


The final issue presented herein for our consideration has to 
do with the counterclaim contained in respondent’s answer. In 
the counterclaim respondent alleges that on March 9, March 14, 
March 15, March 20, and April 11, 1960, he engaged in certain 
transactions with complainant, with the result that complainant 
became indebted to him in the total sum of $5,085.70, which has 
never been paid and which is now due and owing. 


A complaint, to be timely, must be filed with the Depart- 
ment within 9 months after the cause of action arises. 7 U.S.C. 
499f(a); (7 CFR 47.3. This requirement is jurisdictional in 
nature, so that a failure to observe and meet this requirement 
deprives the Secretary of jurisdiction under the act. Maggio 
Bros. Los Angeles, Inc. v. J. B. Ruth Sales Corp., 15 A.D. 1263. 
The timely filing of a complaint, however, does not serve to toll 
the statute of limitations with respect to a subsequent counter- 
claim, unless such counterclaim arises from the same transaction 
or transactions as does the complaint. Samuel S. Vener Com- 
pany V. McCaffrey Bros. Co. and/or Zimmerman Brothers, 15 
A.D. 405; Shoreland Freezers v. Novick, 15 A.D. 989. 


In this case, the complaint was timely filed as to the matter 
alleged therein. The parties do not contend, however, nor does 
the evidence show that the counterclaim arose out of the same 
transactions which form the basis of the complaint. Accordingly, 
the timely filing of the complaint did not serve to toll the statute 
as to respondent’s counterclaim. Accordingly, to preserve his 
alleged cause or causes of action under the counterclaim, re- 
spondent must show that he filed a formal or an informal com- 
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plaint with the Department within 9 months after the alleged 
cause or causes of action accrued to him. 


In reviewing our files, we find no record of any complaint from 
respondent to the Department regarding the transactions set 
forth in the counterclaim, until the filing of the answer by re- 
spondent on March 22, 1961. This was approximately one year 
after the transactions took place and is more than 9 months 
after the causes of action, if any, arose against complainant. 
Accordingly, we conclude that respondent’s counterclaim was not 
timely filed; that the Department, therefore, has no jurisdiction 
to consider the causes of action alleged therein; and, for this 
reason, that the counterclaim should be dismissed. 


Having accepted the three shipments of produce described in 
Finding of Fact No. 3, respondent is liable to complainant for 
the delivered contract purchase price thereof, $7,817.35, less 
freight of $2,001.53, less an allowance of $435 for the celery 
cabbage dumped on May 14, 1960, or a total of $5,380.82. Re- 
spondent’s failure to pay this sum to complainant is in viola- 
tion of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,380.82, with interest at the 
rate of 5 percent per annum from June 1, 1960, until paid. 


The counterclaim is dismissed. 


The facts shall be published, and copies hereof served upon 
the parties. 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7727) 


PACA Docket No. 8624. Dismissed April 4, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7728) 


PACA Docket No. 8656. Dismissed April 6, 1962, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 7729) 


PACA Docket No. 8613. Dismissed April 19, 1962, by Thomas J. 
Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF APPLICATION FOR LICENCE 
(No. 7730) 


PACA Docket No. 8627. Dismissed April 19, 1962, by Thomas J. 
Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 7731) 


B. G. ANDERSON Co. v. JOSEPH A. FARACE. PACA Docket No. 
8683. Reparation of $2,201.97 with 5 percent interest from 
August 1, 1961, awarded complainant against respondent in 
order issued April 4, 1962, by Thomas J. Flavin, Judicial Of- 


ficer. 


(No. 7732) 


ERNESTO FERRARA v. HENRY M. OAKES. PACA Docket No. 8688. 
Reparation of $438.75 with 5 percent interest from March 1, 
1961, awarded complainant against respondent in order issued 
April 4, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7733) 


GROWERS SUPPLY COMPANY v. BILL’S PRODUCE BROKERAGE. 
PACA Docket No. 8684. Reparation of $2,034.80 with 5 per- 
cent interest from August 1, 1961, awarded complainant 
against respondent in order issued April 4, 1962, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 7734) 


THE CINCINNATI FRUIT AND PRODUCE CREDIT ASSOCIATION v. 
THOMPSON BROTHERS FRUIT & PRODUCE. PACA Docket No. 
8682. Reparation of $754.71 with 5 percent interest from De- 
cember 1, 1960, awarded complainant against respondent in 
order issued April 6, 1962, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 7735) 


MENDELSON-ZELLER CO., INC. v. GRADY W. WHITAKER PRODUCE 
Co. PACA Docket No. 8681. Reparation of $4,387.35 with 5 
percent interest from July 1, 1961, awarded complainant 
against respondent in order issued April 6, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7736) 


JOE PHILLIPS v. BILL’S PRODUCE BROKERAGE. PACA Docket No. 
8679. Reparation of $2,193 with 5 percent interest from July 
1, 1961, awarded complainant against respondent in order is- 
sued April 6, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7737) 


M. RotH & Sons, INc. v. LINCOLNWAY PRODUCE Co. PACA 
Docket No. 8666. Reparation of $215.40 with 5 percent inter- 
est from September 1, 1961, awarded complainant against re- 
spondent in order issued April 6, 1962, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7738) 


BLANCHARD PRODUCE COMPANY v. DIXIE PRODUCE Co. PACA 
Docket No. 8692. Reparation of $1,804-with 5 percent interest 
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from August 1, 1961, awarded complainant against respondent 
in order issued April 19, 1962, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7739) 


Percy A. KELLY v. GAY PRODUCE COMPANY, INC. PACA Docket 
No. 8699. Reparation of $1,577.75 with 5 percent interest from 
October 1, 1961, awarded complainant respondent in order is- 
sued April 19, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7740) 


PERFECT PAK PRODUCE Co, v. KEJO PRODUCE. PACA Docket No. 

8703. Reparation of $3,615.74 with 5 percent interest from 

| May 1, 1961, awarded complainant against respondent in order 
issued April 19, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7741) 


BORDER BANANA DISTRIBUTORS v. SEVERINO G. FLOREZ. PACA 
Docket No. 8693. Reparation of $217.03 with 5 percent inter- 
est from March 1, 1961, awarded complainant against respond- 
ent in order issued April 26, 1962, by Thomas J. Flavin, Ju- 
dicial Officer. 


(No. 7742) 


. KALLISH & SONS v. THE KAUFMAN-BROWN POTATO COMPANY. 
PACA Docket No. 8702. Reparation of $532 with 5 percent 
interest from June 1, 1961, awarded complainant against re- 
spondent in order issued April 26, 1962, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 7743) 


McCALLEN FRUIT AND VEGETABLE COMPANY v. R. R. MCCLAIN. 
PACA Docket No. 8696. Reparation of $356.10 with 5 percent 
interest from January 1, 1961, awarded complainant against 
respondent in order issued April 26, 1962, by Thomas J. Fla- 


vin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 7744) 


KLEIN PACKING Co, v. CARL STOWE. PACA Docket No. 8195. 
Order issued April 12, 1962, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7745) 


QUALITY POTATO SALES, INC. v. M. P. CLARK, INC. AND GERARD 
J. ALBERT, INC. PACA Docket No. 8426. Order issued April 
25, 1962, by Thomas J. Flavin, Judicial Officer. 
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